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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
SIXTH DISTRICT

TOWN OF WINDERMERE,

Appellant,
CASE NO. 6D2025-2962

VS.

DANIEL FANELLI, ANNE FANELLI,
TREVOR SIEMIAN, BOZENA SIEMIAN,
CURT FRASER, RHONDA FRASER,
GEORGE POELKER, JOYCE ROSE,
RUSSELL GENTRY, CINDY GENTRY,
AND GERALD FAY,

Appellees.
/

APPELLANT'S RESPONSE TO APPELLEES’ MOTION TO DISMISS APPEAL FOR
LACK OF JURISDICTION

Appellant Town of Windermere (the “Town” or “Appellant”) hereby files
this Response in opposition to Appellees’ Motion to Dismiss Appeal for Lack
of Jurisdiction (the “Motion”) and respectfully requests this Court deny the
Motion for the reasons set forth below.

ARGUMENT SUMMARY

Appellees’ Motion should be denied. The Town authorized this appeal
in three separate ways — including by formal resolution. As recognized by
the lower tribunal in an order denying Appellees’ dismissal request as to the

underlying case on effectively the same grounds asserted here, the Town’s



Charter does not require a formal resolution to file litigation. More
importantly, the Town had authority to bring this appeal under the original
resolution authorizing the underlying litigation. Finally, the Town, through a
separate resolution, has specifically ratified and authorized this appeal.

ARGUMENT

l. THE COURT HAS PROCEDURAL JURISDICTION OVER THIS
APPEAL

This appeal from a final judgment was timely filed, and all procedural
requirements were met. Procedural jurisdiction involves the power of the
court over a particular case within its subject matter jurisdiction. Sanchez v.
Sanchez, 285 So. 3d 969 (2019). Procedural defects arise when a notice of
appeal is not timely filed, an appeal is filed prematurely, or an appeal is taken
from an unsigned or unwritten order. Appellees do not rely on any of these
grounds in their Motion, and they failed to cite a single case in which a court
found it lacked procedural jurisdiction because of an alleged defect unrelated
to the court’s own rules.

The claimed procedural defect (the alleged failure of the Town to pass
a resolution authorizing this appeal) is not, in fact, a procedural requirement.
The lower tribunal already granted summary judgment in the Town'’s favor
specifically rejecting Appellees’ claim the Town Charter required a

resolution. A true and correct copy of the lower tribunal’'s Order is attached



as Exhibit A. And, as explained further below, even if a resolution was a
prerequisite to bringing an appeal (which it is not) — the Town did pass an
authorizing resolution.

.  THE TOWN’'S CHARTER DOES NOT REQUIRE A RESOLUTION
TO BRING A LAWSUIT OR APPEAL

For the third time in this action, Appellees wrongly argue the Town’s
Charter requires the Town Council to pass a specific resolution to file a
lawsuit or appeal. As the lower tribunal already held, there is no such Charter
requirement. “The overarching premise is stated in Article IV of the Town
Charter which details the broad powers of the Town. It reads:

The Town shall have all governmental, corporate and

proprietary powers and authority to enable it to: 1) conduct

municipal government, 2) perform municipal functions and 3)

render municipal services. The Town may exercise any power

for municipal purposes except as otherwise provided by law.

The powers of the Town shall be construed liberally in favor

of the municipality, limited only by the Constitution, the

laws of Florida, and specific limitations contained herein.

The specific mention of particular powers in this Charter

shall not be construed as limiting in any way the general

power granted in this article.
(Windermere Town Charter Article vV available at
https://library.municode.com/fl/windermere/codes/code_of ordinances?nod
eld=PTICH) (emphasis added); see attached Ex. A. This provision lays the

groundwork for interpreting other Town Charter provisions detailing the

Town’s broad powers to act. Article IX, Section 9.02 of the Charter details



the requirements of the Town Attorney (here, GrayRobinson, P.A.), and
subsection (c) provides the Town Attorney, when required to do so by
resolution of the Town Council, shall prosecute and/or defend any
complaints, suits, and controversies in which the Town is a party - meaning
the Town Attorney shall do what the Council asks by resolution. The plain
language does not provide that the town attorney can ONLY act when
required by a resolution. As the lower court correctly found, such an
interpretation would be inconsistent with the broad grant of power in Article
IV and the Florida Constitution Article VIII, Section 2(b). See attached Ex. A
(“the requirement to file suit when a resolution is adopted does not imply the
prohibition of filing suit when a resolution has not been adopted.”).
Additionally, the lower tribunal noted the Town Council formally ratified the
lawsuit’'s filing through Resolution 2022-09. A true and correct copy of
Resolution 2022-09 is attached as Exhibit B.
[l.  RESOLUTION 2022-09 AUTHORIZED THIS APPEAL

When the Town passed its formal resolution authorizing the underlying
litigation, it also authorized the filing of this appeal. Section 2 of the
Resolution reads:

The Town Attorney . . . is hereby confirmed to continue to be

required and directed to prosecute and/or defend complaints,

suits and controversies regarding the termination of the five 3rd
Avenue boathouse lease agreements and to take, in consultation
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with the Town Manager, legal actions necessary and consistent
with the direction provided by the Town Council that the
boathouses be vacated and possession of the boathouses by the
Town be reobtained.

See attached Ex. B.

Section 3 of Resolution 2022-09 authorized the Town Attorney to
“prosecute and/or defend complaints, suits and controversies regarding the
five 3rd Avenue boathouse lese agreements, including but not limited to, the
filing of the five complaints with counts for eviction, breach of contract, and
ejectment.” By its plain terms, the authorizing resolution was not limited to
a suit or controversy at the trial level, and it directed the Town Attorney
(GrayRobinson, PA) to see the litigation through until the boathouses were
reobtained. Florida law recognizes an appeal is not a new action, but a
continuation of the original action. Woodward v. Woodward, 400 So. 3d 861,
864 (Fla. 2d DCA 2025) (“an appeal is not the commencement of a new
action but a continuation of the original action™); S. Title Rsch. Co. v. King,
186 So. 2d 539, 545 (Fla. 4th DCA 1966).2 As such, the continuation of this
lawsuit at the appellate stage was authorized by the Town Council in

Resolution 2022-09.

! Emphasis added.

2 Appellees’ cited case on this point AMI Anclote Manor Hosp. v. State ex.
Rel. Weber, 553 So. 2d 1178, 1183 (Fla. 3d DCA 1985) involved a habeas
corpus petition, which is not an appeal, but an entirely separate action.
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IV. THE TOWN COUNCIL RATIFIED THE DECISION TO APPEAL
THROUGH RESOLUTION 2026-02

Even if the Town Charter required a resolution (it did not), and even if
Resolution 2022-09 did not authorize the appeal (it did), the Town Council
formally ratified the decision to appeal on February 10, 2026, when the
Council approved Resolution 2026-02 at a duly noticed meeting open to the
public. A true and correct copy of this Resolution is attached as Exhibit C.
“It is well established law in Florida that legislative bodies may retroactively
enact curative laws to ratify, validate, or confirm an act that they could have
authorized in the first place.” Hollywood Park Apt West LLC v. City of
Hollywood, 2022 WL 19409481, Case No. CACE19013721, (Fla. 17th Cir.
Feb 28, 2022); citing Coon v. Bd. of Pub. Instruction of Okaloosa Cnty., 203
So. 2d 497, 498 (Fla. 1967); see also Scott v. Scott, 30 So. 2d 620, 622 (Fla.
1947); State v. Haines City, 188 So. 831, 833-34 (Fla. 1939); Dover Drainage
Dist. v. Pancoast, 135 So. 518, 52 (Fla. 1931); Hendricks v. Town of Green
Cove Springs, 137 So. 229 (Fla. 1931). This law applies equally to
municipalities acting as legislative bodies. Fla. Stat. § 166.021(1)-(3); Town
of Windermere Charter, Art. lll, § 3.01. Because the Town Council could
have authorized the appeal by resolution in the first instance, the Town

Council can and did ratify the appeal by passing Resolution 2026-02.



V. THE TOWN HAS STANDING TO BRING THIS APPEAL

Based on the same flawed analysis, Appellees argue that even if the
Court has procedural jurisdiction (which it clearly does), the Town lacks
standing to bring this appeal. Appellees’ standing argument fails for the
same reasons discussed above. The Town clearly authorized this appeal in
three separate ways.

First, this appeal was brought on behalf of the Town by the Town
Attorney at the direction of the Town Council. Second, even though a formal
resolution is not required (as set out in the lower tribunal’s attached order),
Resolution 2022-09 (adopted in the sunshine at a public hearing) authorized
the initial litigation. This appeal is a continuation of the same. Third, to the
extent Resolution 2022-09 was not clear enough, the Town Council passed
Resolution 2026-02 (in the sunshine at a public hearing) — confirming “the
Town of Windermere appealed” the underlying case to “Florida’s Sixth
District Court of Appeal” and “GrayRobinson, as duly authorized, has
represented and continues to represent the Town of Windermere in the
Actions, the Trial Court Action and in the Appellate Case.” See Ex. C.

As the lower tribunal already held in the attached order, Appellees’

alleged sunshine violations are wholly without merit, because the Town



Council did not vote to initiate the underlying case outside the sunshine. See
Resolution 2022-09 and Resolution 2026-02.3
VI. CONCLUSION

Based on the foregoing, Appellant respectfully requests this Court

deny Appellees’ Motion to Dismiss.

/s/ Rachael M. Crews

RACHAEL M. CREWS, ESQ.

Florida Bar No. 0795321

SUMMER E. DEGEL, ESQ.

Florida Bar No. 0106536

V. NICHOLAS DANCAESCU, ESQ.
Florida Bar No. 0012739
GrayRobinson, P.A.

301 E. Pine Street, Suite 1400
Orlando, FL 32801

Tel: (407) 843-8880
Rachael.crews@gray-robinson.com
Summer.DeGel@ Gray-Robinson.com
Nick.Dancaescu@Gray-Robinson.com
Mariah.richardson@gray-robinson.com
Donna.Flynn@ Gray-Robinson.com
Counsel for Appellant Town of
Windermere

3 Even if there were sunshine violations relating to the initiation of the appeal
— which there absolutely were not — the Town Council’'s adoption of
Resolution 2026-02 in the sunshine would have cured the same. See
Sarasota Citizens for Responsible Gov't. v. City of Sarasota, 48 So. 3d 755,
764; see also Tolar v. School Bd. of Liberty Cnty., 398 So. 2d 427, 428 (Fla.
1981).
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY the foregoing was e-filed pursuant to Florida Rule

of Judicial Administration 2.525 and was served by email in compliance with

Florida Rule of Judicial Administration 2.516(b)(1) this 27th day of February,

2026, to:

Charles M. Greene, Esquire

55 E. Pine Steet

Orlando, FL 32801

Telephone: (407) 648-1700
Facsimile: (407) 648-0071
cmg@cmgpa.com
cwheeler@cmgpa.com

Counsel for Appellees, Daniel
Fanelli, Anne Fanelli, Trevor
Siemian, Bozena Siemian, Curt
Faser, Rhonda Fraser, George
Poelker, Joyce Rose, Russell
Gentry, Cindy Gentry and Gerald
Fay

Michael M. Brownlee, B.C.S.

The Brownlee Law Firm, P.A.

200 E Robinson Street, Suite 800
Orlando, FL 32801

(407) 403-5886 - telephone
mbrownlee@brownleelawfirmpa.com
Ktaccetta@brownleelawfirmpa.com
Counsel for Appellees - Daniel
Fanelli, Anne Fanelli, Trevor Siemian,
Bozena Siemian, Curt Fraser,
Rhonda Fraser, George Poelker,

Daniel W. Langley, Esquire
John T. Conner, Esquire
Fishback Dominick LLP

1947 Lee Road

Winter Park, Florida 32789
Telephone: (407) 262-8400
Facsimile: (407) 262-8402
dlangley@fishbacklaw.com
conner@fishbacklaw.com
kimberlyc@fishbacklaw.com
sc@fishbacklaw.com

Counsel for Appellees, Daniel
Fanelli, Anne Fanelli, Trevor
Siemian, Bozena Siemian, Curt
Faser, Rhonda Fraser, George
Poelker, Joyce Rose, Russell
Gentry, Cindy Gentry and
Gerald Fay



Joyce Rose, Russell Gentry, Cindy
Gentry and Gerald Fay

/s/ Rachael M. Crews

RACHAEL M. CREWS, ESQUIRE
Florida Bar No. 795321
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Filing # 207895162 E-Filed 09/30/2024 11:08:35 AM

IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT
IN AND FOR ORANGE COUNTY, FLORIDA

TOWN OF WINDERMERE
Plaintiff,
V. CASE NO. 2022-CA-006509-0O

DANIEL FANELLI, ANNE FANELLI,
TREVOR SIEMIAN, and BOZENA

SIEMIAN,
Defendants.
/
And the consolidated cases
/

Order on Plaintiff’s Motion for Partial Summary Judgment as to
Counterclaim and Ninth Affirmative Defense

This action comes before the Court on Plaintiff's Motion for Partial Summary
Judgment as to Counterclaim and Ninth Affirmative Defense (filed 1/19/2024). A
hearing on the motion was held on April 1, 2024. The Court has reviewed the motion
Defendants’ Response (filed 3/11/2024), the summary judgment evidence, and the
pertinent authorities. Having considered the issues, the Court grants the motion in
part and reserves on the motion in part for the reasons that follow.
1. Background

This action arises from a dispute over lease agreements between the Town of
Windermere and the Defendants concerning riparian rights, access, and boathouses
located in the Town. The Town asserts claims for eviction, breach of contract, and
ejectment. Plaintiff’s claims are not at issue in this summary judgment motion.
Defendants responded to the Complaint asserting numerous affirmative defenses and

a Counterclaim.
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The present motion concerns Defendants’ Counterclaim and their Ninth
Affirmative Defense. The Ninth Affirmative Defense asserts that the Town was
without legal authority to file this action, leaving the Court with no subject matter
jurisdiction. Relatedly, the Counterclaim asserts one cause of action for an alleged
Sunshine Law violation.

The Town moves for summary judgment. The summary judgment record
reveals the following undisputed material facts. The leases in dispute were set to
expire on February 28, 2021. The Town Council held a meeting on December 8, 2020
and voted to extend the leases for a six month period. Memorializing this extension,
the Town and the Defendants signed a First Amendment to the Lease Agreement.
The lease negotiations were considered at the July 13, 2021 Town Council meeting.
On August 10, 2021, the Town Council voted to continue the leases on a month-to-
month basis. A Second Amendment to the Lease was then signed.

Additional updates regarding lease negotiations were heard at the September
14, 2021 Town Council meeting. On October 12, 2021, the Town Council voted against
entering into a new lease with Defendants. This result was re-affirmed at the
January 11, 2022 Town Council meeting. This was followed by a Town Council
workshop on February 22, 2022 to discuss recommendations on the future of the
boathouses.

On March 8, 2022, the Town Council voted to approve and move forward with
a 60-day termination notice to the Defendants and to leave the boathouses empty.
This result followed a presentation by Defendants’ attorney. The Town subsequently
sent the 60-day termination notices. Following these notices, Defendants responded
with Trespass Notices. The Town then gave Defendants written notice of an
additional 30 days to remove any property they owned from the boathouses.
Defendants have not vacated the boathouses to date.

With no additional Town Council votes, this action was filed on July 14, 2022.
On August 10, 2022, Defendants moved to dismiss the action, making the same
authority argument raised in the Ninth Affirmative Defense. This prompted the

Ninth Affirmative Defense and the Counterclaim. The motion prompted the adoption
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of Resolution 2022-09 at the September 7, 2022 Town Council meeting. While the
Town asserts that it was unnecessary, the Resolution ratified the decision to file this
lawsuit. Defendants’ motion to dismiss was denied on September 27, 2022.

Defendants attack (for purposes of this motion) on the Town’s claims is two-
fold. Either, they claim, the Town attorney unilaterally filed this action without Town
Council authorization; or authorization was unlawfully provided outside the
Sunshine resulting in a Sunshine Law violation.

2. The Town is entitled to summary judgment on the Ninth Affirmative

Defense.

Defendants’ Ninth Affirmative Defense is based on section 9.02(c) of the Town
of Windermere’s Charter concerning the appointment of a Town Attorney. It provides
that the “Town Council shall appoint a Town Attorney, who . . . (¢) When required to
do so by resolution of the Town Council, shall prosecute and/or defend any complaints,
suits and controversies in which the Town is a party.” Based on this language,
Defendants claim that the filing of this action was an ultra vires act because no
resolution of the Town Council specifically authorized the lawsuit before it was filed.
The Court rejects this argument.

As an initial matter, Defendants’ contention that this purported defect affects
the Court’s subject matter jurisdiction is without merit. “Subject matter jurisdiction
is the power lawfully conferred to deal with the general subject involved in the action
and does not depend upon the ultimate existence of a good cause of action in the
plaintiff, in the particular case before the court.” Vivereite v. State, Dep’t of
Transportation, 227 So. 3d 1274, 1278 (Fla. 1st DCA 2017) (cleaned up). This Court
has subject matter jurisdiction over the claims asserted by the Town.

The Court likewise rejects the contention that the alleged defect requires
dismissal of this action. Article VIII, section 2(b) of the Florida Constitution provides
that municipalities “have governmental, corporate and proprietary powers to enable
them to conduct municipal government, perform municipal functions and render
municipal services, and may exercise any power for municipal purposes except as

otherwise provided by law.” The Town Charter itself reiterates this broad grant of
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general governmental authority. (Town Charter at Article IV). It adds that the
“powers of the Town shall be construed liberally in favor of the municipality, limited
only by the Constitution, the laws of Florida, and the specific limitations contained
herein.” Id. And the “specific mention of particular powers in this Charter shall not
be construed as limiting in any way the general power granted in this article.” Id.

With this general interpretive background, the Court cannot say that section
9.02(c) of the Charter creates a prohibition on the filing of a lawsuit on behalf of the
Town in the absence of a resolution. Section 9.02(c) creates an obligation for the Town
attorney to prosecute or defend suits “[wlhen required to do so by resolution.” But
that does not mean that the Town Attorney is categorically prohibited from
prosecuting suits when no resolution has been adopted. In other words, the
requirement to file suit when a resolution is adopted does not imply the prohibition
on filing suit when a resolution has not been adopted. This determination is informed
by the broad constitutional grant of authority to municipalities and the Charter’s
express instruction to not construe the Charter as limiting the general powers simply
because of the mention of particular powers. Notably, Defendants’ reading of section
9.02(c) would require a Town resolution to defend any lawsuit or (presumably) risk a
default because the Town would be powerless. That is not the best reading of section
9.02(c).

It is quite clear that the Town wants to prosecute its claims which have now
been pending for over two years. And the Town Council voted to terminate the leases
at issue in March 2022. The only logical step following such action is an eviction suit
in the face of non-compliance. The Court is, of course, taking no position on the merits
of the Town’s claims. But it is plain that the Town has authorized the suit.

Even if Defendants were correct that the filing of the action was an ulira vires
act, the Town subsequently ratified the act. On September 7, 2022, the Town adopted
Resolution 2022-09. It provides that the “Town Attorney was previously and is hereby
confirmed to continue to be required and directed to prosecute and/or defend” the

claims. (Resolution 2022-09 at pg. 3). It adds that the “Town Council hereby ratifies
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and approves all actions taken by the Town Attorney to prosecute and/or defend” the
claims. Id.

Under these circumstances, Defendants’ Ninth Affirmative Defense is without
merit. The Town is entitled to summary judgment on the Ninth Affirmative Defense.
3. The Court reserves ruling on the Sunshine Law claim in light of the

contemporaneous Order on Defendants’ Motion to Compel.

The Town also moves for summary judgment on Defendants’ Counterclaim.
Defendants allege one claim — a violation of the Sunshine Law. To prove this claim,
Defendants must show a meeting “between two or more members of the same board
or commission where the members deal with some matter on which foreseeable action
will be taken by the board occurred” outside of a public meeting. Sarasota Citizens
for Responsible Government v. City of Sarasota, 48 So. 3d 755, 764 (Fla. 2010) (cleaned
up). Meetings can “include any gathering, formal or informal.” Id. But “public officials
may call upon staff members for factual information and advice without being subject
to the Sunshine Law’s requirements.” Id.

The Town met its summary judgment burden by demonstrating that no
meeting took place outside the sunshine. The Town Attorney, Town Manager, Town
Mayor, and Council members all submitted affidavits confirming that each did not
participate in a Sunshine Law violation. And each Defendant has testified that they
did not personally hear or see a violation. Each Town Council member also testified,
via affidavit, that they did not use Town staff or others to serve as conduits to poll or
carry messages to other members of the Town Council. Put simply, the Town’s
submission shows an absence of evidence of a Sunshine Law violation.

The Town met its summary judgment burden. Once the moving party meets
its initial summary judgment burden, the burden shifts to Defendants to “make a
showing sufficient to establish the existence of an element essential to [Defendants’]
case, and on which [Defendants] will bear the burden of proof at trial.” Celotex Corp.
v. Catrett, 477 U.S. 317, 322-23 (1986). Defendants’ burden has not been met at this

juncture.
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Defendants’ position on the Sunshine Law claim is, admittedly, based entirely
on circumstantial evidence. The essence of Defendants’ position is the following:

A reasonable person can infer that at least one non-public meeting

occurred from the following facts: the Town Charter provides that only

the Council can authorize the filing of a lawsuit by the Town; these

lawsuits were filed without any public action; and the Town’s lawyer

confirmed that the Town had authorized the filing of these lawsuits
before they were filed in July of 2022. Thus, one can reasonably infer

that somewhere in the dark, outside of the bright lights of a public

meeting, there was a secret communication that led these cases to be

filed.

(Defendants’ Response at pg. 3). This syllogism fails.

As an initial matter, the Court has already rejected the premise underlying
Defendants’ position. That is, the Town Charter does not provide that only the
Council can authorize the filing of a lawsuit. It merely provides that the Town
Attorney must prosecute a claim when authorized by the Council. Thus, the
underlying premise on which Defendants’ circumstantial position rests, is faulty.

Another problem with Defendants’ “circumstantial evidence argument is that
‘circumstantial evidence in a civil action will not support a jury inference if the
evidence is purely speculative and, therefore, inadequate to produce an inference that
outweighs all contrary or opposing inferences.” Bank of New York Mellon v. Kardok,
367 So. 3d 512, 518-19 (Fla. 4th DCA 2023) (quoting Food Fair Stores, Inc. v. Trusell,
131 So. 2d 730, 733 (Fla. 1961)). Circumstantial evidence that raises only “unfounded
suspicion” is insufficient. R.J. Reynolds Tobacco Co. v. Nelson, 353 So. 3d 87, 93 (Fla.
1st DCA 2022). Put another way, “a fact cannot be established by circumstantial
evidence which is perfectly consistent with direct, uncontradicted, reasonable and
unimpeached testimony that the fact does not exist.” Alan & Alan, Inc. v. Gulfstream
Car Wash, Inc., 385 So. 2d 121, 123 (Fla.3d DCA 1980); see also Mount Sinai Med.
Ctr. of Greater Miami, Inc. v. Gonzalez, 98 So. 3d 1198, 1201 n.3 (Fla. 3d DCA 2012)

(noting the rule that “otherwise sufficient circumstantial evidence is in sufficient to

create an issue of fact in the face of unrebutted direct testimony.”).
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The testimony presented by the Town indicating the absence of any Sunshine
Law wviolation is direct, uncontracted, reasonable and unimpeached. And the
circumstantial evidence on which Defendants rely is not inconsistent with the
unrebutted testimony. Defendants’ position amounts to the type of “unfounded
suspicion” that is insufficient to create a genuine dispute of material fact.

Further rendering Defendants’ position untenable is the fact that “we’ve moved
beyond a scintilla of doubt sometimes being sufficient to defeat summary judgment
in Florida by adopting the federal summary judgment standard.” Citizens Prop. Ins.
Corp. v. Zamanillo, 388 So. 3d 912, 913 (Fla. 3d DCA 2024). “|A]bsent contradictory
or conflicting statements or evidence, an argument that a witness simply isn’t
believable, or a [fact finder] possibly could find differently — without pointing to
disputed facts in the record — isn’t enough to create an issue of material fact.” Id.

On this record, the Court concludes that Defendants have failed to show a
genuine dispute of material fact sufficient to survive summary judgment on their
Sunshine Law violation claim. That said, the Court is issuing an Order on
Defendants’ Motion to Compel contemporaneously with this Order that requires
disclosure of certain emails previously withheld. The Court has reviewed the emails
in camera. Based on the Court’s review, it does not appear that they would create a
genuine dispute of material fact. But the Court reserves ruling on the Sunshine Law
claim to permit Defendants the opportunity to supplement their response with any
arguments based upon the emails that will be disclosed.

4. Conclusion

Plaintiff’'s Motion for Partial Summary Judgment as to Counterclaim and
Ninth Affirmative Defense (filed 1/19/2024) is granted as to the Ninth Affirmative
Defense and reserved as to the Counterclaim. Judgment is entered in favor of the
Town and against Defendants on the Ninth Affirmative Defense.

Within 14 days of receipt of the non-exempt public record emails from the
Town, Defendants may file a supplemental summary judgment response. If no such
response is filed, the Town must advise the Court; and the Court will subsequently

enter summary judgment on the Sunshine Law claim. If a supplemental response is
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filed, Defendants must provide a courtesy copy to the Court at

40orange@ninthcircuit.org. Upon review, the Court will rule on the motion, direct

that another hearing be set, or enter any other appropriate order.

DONE AND ORDERED in Orange County, Florida on September 30, 2024.

eSigned by Eric J Netcher 09/30/2024 11:07:38 GBNs5pjS

Eric J. Netcher
Circuit Judge

Certificate of Service
The Court certifies that this Order was electronically filed and served to all
counsel of record via the Florida Court’s e-Filing Portal on September 30, 2024.
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RESOLUTION 2022-09

of the
Town Council
for the
Town of Windermere, Florida
Ratifying and Pertaining to the Prosecution and Defense of the Controversy
Regarding the 3rd Avenue Boathouses

Whereas, the Town of Windermere was the landlord under five lease agreements, dated
March 1, 2001, for the boathouses located on 3rd Avenue, all of which expired under their terms
on February 28, 2021.

Whereas, at its December 8, 2020 meeting, the Town Council extended the lease
agreements for a period of 6 months to August 28, 2021 to provide the Town with the
opportunity to work with the boathouse tenants to negotiate new lease agreements.

Whereas, at the time of the August 10, 2021 meeting, the Town and boathouse tenants
were still discussing a potential new lease agreement and the Town Council further extended the
lease agreements from month-to-month with such extension automatically renewing until one
party provided the other with a 30-day written notice of termination.

Whereas, on October 12, 2021 the parties had not reached an agreement on a new lease
agreement and accordingly the Town Council voted to give the boathouse tenants a 60-day
written notice of termination.

Whereas, on March 8, 2022, the Town Council reviewed and approved the 60-day notice
of termination for the boathouse leases and the form of the termination notice to be signed by the
Mayor and sent to the boathouse tenants.

Whereas, on March 8, 2022, the Town Council voted to leave the five boathouses empty
for a “cooling down” period to allow the Town committees and Town Council the time to hold
workshops and determine how the boathouses should be used in the future.

Whereas, on March 8, 2022 the Town Council also discussed the need for the repairs to
be made by the Town to the boathouses after the boathouses were vacated because of the lack of
maintenance and upkeep by several of the boathouse tenants.

Whereas, on April 22, 2022 the Town sent a termination of lease agreement, effectively
terminating the boathouse leases on June 10, 2022.

Whereas, the Town Council, Town staff and Town representatives received “trespass
notices” dated May 10, 2022 from the boathouse tenants threatening the Town with civil or
criminal remedies if staff, agents, and officials of the Town were to enter the boathouses or
curtilage which were subject to the expired lease agreements.
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Whereas, pursuant to the boathouse leases, the boathouse tenants had until July 11, 2022
to vacate the boathouses and remove building materials, boat hoists and fixtures, provided such
removal was not prohibited by law.

Whereas, the boathouse tenants have not vacated the boathouses.

Whereas, to exercise the Town’s rights to retake possession and require the boathouse
tenants to vacate the boathouses, Gray Robinson, P.A. (the “Town Attorney”) filed complaints
against each non-vacating tenant with the Orange County Circuit Court of the Ninth Judicial
Circuit requesting relief from the court including eviction, breach of contract, and ejectment of
the boathouse tenants.

Whereas, in response, counsel for the boathouse tenants filed motions to dismiss,
claiming in part that the court lacks subject matter jurisdiction to consider the Town’s complaints
because the Town Attorney “did not first obtain and attach a resolution of the Town Council
authorizing the filing and prosecution of the Complaint.”

Whereas, Section 9.02 of the Town’s Charter provides in part that the “The Town
Council shall appoint a Town Attorney, who shall be a lawyer with at least five (5) years of
experience and who . . . (¢) When required to do so by resolution of the Town Council, shall
prosecute and/or defend any complaints, suits and controversies in which the Town is a party. . .

22

Whereas, counsel for the boathouse tenants states in the motions to dismiss that the
Town’s complaints seeking relief from the court were unauthorized since “No resolution of the
Town Council was adopted prior to the commencement of this action or attached to the
Complaint that authorized the filing or prosecution of the Complaint.”

Whereas, “resolution” has many meanings, including the act of finding an answer or
solution to a conflict, the act of resolving something, the act of solving a problem, the act of
determining an action, a determination, etc.

Whereas, the action of the Town Council was to terminate the leases and to leave the
boathouses vacant for a period of time to be later determined, after the boathouses were repaired
by the Town.

Whereas, actions taken to reobtain possession by way of a court order from the circuit
court were consistent with the Town Council’s direction, decisions, intent, and formal motions.

Whereas, in circumstances such as this, Section 9.02 of the Town’s Charter does not
require a “written” resolution, it does not require a resolution to be attached to a complaint, and
even if determined otherwise, it does not provide that such “resolution” must be in writing and
adopted prior to the Town Attorney prosecuting and/or defending any complaints, suits and
controversies in which the Town is a party.

Whereas, in an abundance of caution regarding the work previously done by the Town
staff and the Town Attorney, and with respect to legal work yet to be performed regarding the
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boathouses, the Town Attorney recommends that the Town Council adopt a “resolution” in the
form argued as necessary by the counsel for the boathouse tenants.

Whereas, the Town Council hereby ratifies all actions previously taken by the Town and
the Town Attorney regarding the boathouse tenants and is hereby “requiring and directing” the
Town Attorney to prosecute and/or defend any complaints, suits and controversies with respect
to the boathouse tenants in line with the decisions and motions made by the Town Council.

Now Therefore, Be It Resolved by the Town Council of the Town of Windermere,
Florida:

Section 1. Recitals. The foregoing whereas clauses are incorporated herein by reference
and made a part hereof.

Section 2. Prosecution and/or Defense of Complaints, Suits and Controversies. The
Town Attorney was previously and is hereby confirmed to continue to be required and directed
to prosecute and/or defend complaints, suits and controversies regarding the termination of the
five 3rd Avenue boathouse lease agreements and to take, in consultation with the Town
Manager, legal actions necessary and consistent with the direction provided by the Town Council
that the boathouses be vacated and possession of the boathouses by the Town be reobtained.

Section 3. Ratification. The Town Council hereby ratifies and approves all actions
taken by the Town Attorney to prosecute and/or defend complaints, suits and controversies
regarding the five 3rd Avenue boathouse lease agreements, including but not limited to, the filing
of the five complaints with counts for eviction, breach of contract, and ejectment.

Section 4. Effective Date. This Resolution shall take effect immediately upon its
adoption.

Resolved this 7th day of September, 2022.

Town of Windermere, Florida

By Town Council

/Jish O’Brien, Mayor

Dorothy ‘Eaurkhalter MMC, FCRM
Town Crf otk
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RESOLUTION 2026-02
Tow(;{téf)uncil
Sfor the

Town of Windermere, Florida

Resolution Authorizing the Law Firm of Shutts and Bowen to Do an Initial
Assessment of the Viability of the Appeal Attendant to the Controversy
Regarding the 3rd Avenue Boathouses and to Potentially Prosecute the

Appellate Action

Whereas, the Town of Windermere was the landlord under five lease agreements, dated
March 1, 2001, for the boathouses located on 3rd Avenue, all of which expired under their terms

on February 28, 2021.

Whereas, at its December 8, 2020, meeting, the Town Council extendediﬂi&lease agreements
for a period of 6 months to August 28, 2021, to provide the Town with the opportunity to work with
the boathouse tenants to negotiate new lease agreements.

Whereas, at the time of the August 10, 2021, meeting, the Town and boathouse tenants were
still discussing a potential new lease agreement and the Town Council further extended the lease
agreements from month-to-month with such extension automatically renewing until one party
provided the other with a 30-day written notice of termination.

Whereas, on October 12, 2021, the parties had not reached an agreement on a new lease
agreement and accordingly the Town Council voted to give the boathouse tenants a 60-day

written notice of termination.

Whereas, on March 8, 2022, the Town Council reviewed and approved the 60-day notice
of termination for the boathouse leases and the form of the termination notice to be signed by the

Mayor and sent to the boathouse tenants.

Whereas, on March 8, 2022, the Town Council voted to leave the five boathouses empty
for a "cooling down" period to allow the Town committees and Town Council the time to hold
workshops and determine how the boathouses should be used in the future.

Whereas, on March 8, 2022, the Town Council also discussed the need for the repairs to be
made by the Town to the boathouses after the boathouses were vacated because of the lack of
maintenance and upkeep by several of the boathouse tenants.

Whereas, on April 22,2022, the Town sent a termination of lease agreement, effectively
terminating the boathouse leases on June 10, 2022.

;, e %ﬁdh}kﬂflwreas, ﬂlec?é%'ﬁ-,%m"ﬂ’ Town staff and Town representatives received "trespass

Town of Windermere do hereby certify that the
foregoing is a true copy of same as appears on 1
file in my office in Windermere.

Given under my hand and seal this Ao

day of
By {

Fe bruay ,20 3%
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notices" dated May 10, 2022, from the boathouse tenants threatening the Town with civil or criminal
remedies if staff, agents, and officials of the Town were to enter the boathouses or curtilage which

were subject to the expired lease agreements.

Whereas, pursuant to the boathouse leases, the boathouse tenants had until July 11, 2022,
to vacate the boathouses and remove building materials, boat hoists and fixtures, provided such

removal was not prohibited by law.
Whereas, the boathouse tenants did not vacate the boathouses.

Whereas, to exercise the Town's rights to retake possession and require the boathouse tenants
1o vacate the boathouses, Gray Robinson, P.A. (“Gray Robinson”) filed complaints against each non-
vacating tenant (“Tenants”) with the Orange County Circuit Court of the Ninth Judicial Circuit)
requesting relief from the court including eviction (Count I), breach of contract (Count II), and
ejectment of the boathouse tenants (Count ITD) (the “Actions™).

Whereas, on August 14, 2023, those Actions were consolidated into case styled 7own of
Windermere v. Daniel Fanelli, et al. (Case No.: 2022-CA-006509-0) (the “Trial Court Action™).

Whereas, following consolidation, the parties engaged in discovery in the Trial Court Action
and ultimately filed competing dispositive motions, i.e., the Town of Windermere filed a Motion for

Summary Judgment on Eviction and Breach of Contract (Counts I and II) and the Tenants filed a

Motion for Final Summary Judgment as to All Counts Concerning the Town’s Alleged Riparian
Rights.

Whereas, on October 7, 2025 the Court adjudicated the cross motions for summary judgment
and issued an Order Denying Plaintiff’s Motion for Summary Judgment on Eviction and Breach of
Contract and an Order Granting Tenants’ Motion for Final Summary Judgment as to all Counts
Concerning the Town’s Alleged Riparian Rights and on November 18, 2025 issued a Final Judgment
memorializing that the aforementioned Orders disposed of all of the Town of Windermere’s claims,
with Tenants prevailing on all three (3) Counts of the Complaint.

Whereas, the Town of Windermere appealed the aforementioned Orders and Final Judgment
to Florida’s Sixth District Court of Appeal in Case No.: 6D2025-2962 (“Appellate Case™).

Whereas, at present, the Appellate Case remains pending and the parties have been Court
ordered to attend and participate in a zoom mediation on February 25, 2026, before mediator Frederick
J. Lauten, retired Circuit Judge.

Whereas, Gray Robinson, as duly authorized, has represented and continues to represent the
Town of Windermere in the Actions, the Trial Court Action and in the Appellate Case.

Whereas, Section 9.02 of the Town's Charter provides in part that the "The Town Council
shall appoint a Town Attorney, who shall be a lawyer with at least five (5) years of experience and
who . . . (c) When required to do so by resolution of the Town Council, shall prosecute and/or defend

I, complaints, suits anmtg?mies in which the Town is a party....”

Town 0 vw erme ereby certify that the
fore.gomg is a true copy of same as appears on
file in my office in Windermere. 2
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L e, Sidde [l clerkof The

Whereas, the Town Council has determined that the Town of Windermere requires further
legal assessment of the viability of the Appellate Case and potential further and/or additional legal
representation in the prosecution of the Appellate Case;

Whereas, the Town Council has further determined that the law firm of Shutts and Bowen LLP
and its attorneys (“Shutts”) are qualified, pursuant to Section 9.02 of the Town's Charter and otherwise,
to perform an initial assessment of the viability of the appeal and to, thereafter and following such
assessment, potentially broaden the scope of their representation to include also representing the Town

of Windermere in the Appellate Case.

Now Therefore, Be It Resolved by the Town Council of the Town of Windermere,
Florida:

Section 1. Recitals. The foregoing whereas clauses are incorporated herein by
reference and made a part hereof.

Section 2. Prosecution and/or Defense of Complaints, Suits and Controversies. Shutts
is hereby approved, confirmed, required and directed to do an initial assessment of the viability
of the Appellate Case and to otherwise prosecute and/or defend complaints, suits and
controversies attendant to litigation regarding the five 3rd Avenue boathouse lease agreements
and to take, in consultation with the Town Manager, legal actions necessary and consistent with
the direction provided by the Town Council.

Section 3. Effective Date. This Resolution shall take effect immediately upon its adoption.

Resolved this 10°% day of February 2026.

Town of Windermere, Florida

i
)

By: T, :

ATTEST:

\ \ % . ‘;_.- I

N pitdesd ) e
Dorothy Burkialter, MMC, FCRM
Town Clerk \
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Town Clerk
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