FLORIDA SUPREME COURT
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RECEIVED

IN THE SUPREME COURT OF FLORIDA
(Before a Referee)

THE FLORIDA BAR, Supreme Court Case
No. SC21-938
Complainant,
. The Florida Bar File -
V. Nos. 2018-10,184 (13C)
2018-10,542 (13C)

TERESA MARIE GAFFNEY,
Respondent.

/

REPORT OF REFEREE

. RECOMMENDATION OF REFEREE: Permanent Disbarment

Pursuant to the undersigned being duly appointed as referee to
conduct disciplinary proceedings hereinaccording to Rule 3-7.6, Rules of
Discipline, it is recommen'ded that Ms. Gaffney’s license to practice
law be permanently revoked as soon as possible based on the most
egregious incidents lof 'continuing misconduct ever witnéssed by this
referee. See Transcript of Rulihg Conference, August 25, 2022.

The undersigned provides the following attachments, in addiﬁon to
this proceeding’s record and report, in support of this special request that
the Supreme Court of Florida give this matter and recommendation
immediate attention: Chapter 7 Memorandum Decision Following Trial on

Contested Matters, dated June 3, 2019, issued by U.S. Bankruptcy Judge




Roberta A. Colton, in the bankruptcy case of Sarah K. Sussman, Debtor,

- Case No. 8:17-bk-08959-RCT (entered as bar's tria[ exhibit P49); The
Florida Bar's (“bar”) Complaint; the bar's Motion for Partial Summary |
Judgment; the bar’'s Sanctions Memorandum_ of Léw;and the transcript of
the bar’s sanctions hearing closing arQUmeht. All éttachments are
considered incorporated in the report and adopted as findihgs of the

~ referee. |

. SUMMARY OF PROCEEDINGS

On June 22, 2021, The’Flo‘rida Bar (“bér”) filed its Complaint against

Ms. Gaffney (“requndent”). On J.une _29,'2021, the Honorable Kimberly
Byrdrwas appointed as referee in this matter. On August 25, 2021, the
referee’s request for an extension of time to file the report of referee was
granted by this Court, extending the due date for filing the report of keferee
to February 26, 2022. | | |

| Thereafter, by Court order, dated October 21, 2021, the proceedings
were stayed until February 6, 2022, and the d-ue date for the filing the
répo’rt of referee was extended to August 19, 2022. On Februéry 21, 2022,
- an Amended Order Appointing Referee was entered, appointing the

undersigned as referee in this matter.




~Ms. Gaffney was represented by pro hac vice counsel, James
Mecchitelli, in this matter. Ms. Gaffney was local counsel for Mr. Macchitelli
and also co-counsel in this matter. The bar was represented by Lindsey
Guinahd and Robyn Dillon. |

The bar's complaint alleged Ms. Gaffney violated Rules .3-4.3l, 4-31,
4-3.3(a), 4-3.4(c), 4-3.5(c), 4-8.2(a), 4-8‘.4(a), 4-8.4(c) and 4-8.4(d) in Count
| of its Complaint, and Rules 3-4.3, 4-3.1, 4-3.3(a), 4-8.4(3), 4-8.4(c)and 4- -
8.4(d) in Count Il of its' Com-plai'nt. Ms. Gaffney denied violating any of the |
rules charged and asserted two affirmative defenses.

The bar filed a Motion for Partial Summary Judgment and Request for
Judicial Notice (“Motion”) on February 18, 2022, and reepondent filed a
response in opposition on March 16, 2022. By agreement .of the parties, the
referee held a hearing- ‘on the bar's Motion and respondent’s response on
March 22, 2022. By order dated April 19, 2022, the referee granted the
bar's Motion in part, finding respdndent guilty of violating Rules 3-4.3, 4-
3.1, 4;3.4(c), 4-3.5(c), 4-8.2(a), 4-8.4(a), 4-8.4(d) in connection with the
allegations contained in Counf | of the bar's complaint and Rules 3-4.3, 4-
3.1, 4-8.4(a’); 4-8.4'(0), and 4-8.4(d) in Count Il. The referee further granted.

the b‘ar’s»Request for Judicial Notice and took into evidence Exhibits 1

through 52.




On June 15, 2022, the bar filed a notic_e 'of voluntary drsmissal‘without
prejudice of Rule 4-3.3(a) in_connection with Count Il. This concluded the .
issues and matters related to Count Il.

Thereafter, three issues-were left to be adjudicated: the bar's
allegations that Ms. Gaffney violated Rules 4-3.3(a) and 4-8.4(c) related to
Count I of the Complaint and whether Ms. Gaffney violated the Rules
Regulating The Florida Bar regarding her failure to appear at her deposition
_ Iin Case Nd. 14-CA-3762. A final hearing on the remaining is_sues_took
place on July 18 through 21, 2022, via Zoom,

On July 27, 2022; the undersigned filed a request for extension of
time to file the repdrt of referee in this matter. By Court order, dated_August'
4, 2022, an extension was granted, and the report of referee was' ordered |
to be filed by October 21, 2022.

On August 5, 2022, the undersigned made an oral ruIing'rinding Ms.
Gaffney guilty df violating Rules 4-3.3(a) and 4-8.4(c), related to Count | of
the bar's-complaint. Inmediately thereafter a senctions hearing was held
on August 5, 8, and 9, 2022, via Zoom. The undersigned issued an oral
ruling on sanctions on August 25, 2022.

All items properly filed including pIe‘edings, recorded testimony (if

transcribed), exhibits in evidenee and the report of referee constitute the




record in this case and are forwarded to the Supreme Court of Florida. The
undersigned refers the Court-{o the index of record for a list of the plethora
~of other filings in this case. Each filing was reviewed by the referee.

.  FINDINGS OF FACT

Jurisdictional Statement. Ms. Gaffney is, and at all timés mentioned
d"uring this investigation was, a member of The Florida Bar,»subject to the

jurisdiction and Disciplinary Rules of the Supreme Court of Florida.

Narrative Summary Of Case.

1. Preliminary Statement:-Citations to the Record

a. References to the bar’s final hearing exhibits will be cited as
(P Exhibit **). |

b. References to the bar’s sanctions heari_hg exhibits will be
cited as (Sanctions Exhibit **) |

' c. References tQ the respondent’s exhibit will be cited as (R

Exhibit **). |

d. References't'o the respondent’s Answer will be cited as
(Answer para. **). |

2. Motion for Summary Judgment in Bar Proceeding

The following facts were proven by clear and convincing evidence in

" the bar's Motion for Partial Summary Judgment:




Count |

Ms. Gaffney’s Failure to Appear at Her March 11 . 2015, Deposition:
Refusal to Reschedule the Deposition Pursuant to Court Order: and
Refusal to Answer Court Ordered Deposition Questions

Ms. Gaffney was a party defendant in Hillsborough County 'Case No.
14-CA—3762 and her deposition was scheduled for March 11, 2015. A
Notice of Taking Deposition was filed with the court, rend served on-
respondent’s counsel, on February 5, 2015. P Exhibit 1._On March 10,

| 2015, the day before her scheduled deposition, and over a month after

' being scheduled for her deposition, respondeht, through counsel, filed a
Motion for Protecrive Order Regarding Notiee of Taking Deposition,
claiming to h‘.ave.other c:omrhitrﬁents. P Exhibit 2. The motion does not seek
a continuance or other relief, but rather a blanke’r order protecting
respondent frorr-r being deposed. Florida Rule of_CiVil Procedure 1.280 (c)

‘outlines the grounds for eeeking a protective order, none of which ere cited
in the motion. 'Respondent’s motion does not aIIege that respondent
needed protection from annoyance, embarrassment, oppression, or undue
burden or expense,. as required by fhe rule. Rather, the one sentence_‘
provided as a basis for the protective order is that respondent “will be
attending the Jericiar QualificationeCommittee meeting on the date

scheduled for her deposition.” Respondent is not a member of the Judicial -




Qualificatione and was not attending a Judicial Qualifications Committee
- meeting on the date of the scheduled deposition. No heering on the motion
for protective order was scheduled.or heId, and no oral or written order was
issued prior to the March 11, 2015, deposition. P Exhibit 4. Despite no
protective order from the court, Ms. Gaffney failed te appear for her _
deposition. P Exhihit 5. |

- After respondent failed to appear for her deposition, opposing
counsel filed a Verified Response to Teresa Gaffney’s Motion for Protective
- order and Motion for Sanctions. The following day, on March 12, 2015,
respondent’s counsel filed an Amended Motion for Protective Order
retracting the previous reasons for seeking a protective order, claiming it
was an error and citing an entirely different reason for needing the
protecti\/e order (now retroactively). P Exhibit 3. In the amended motion,
respondent, for the' first time, claimed tol need the protective order because
she h-ad ‘commitments” related to the Judicial Nominating Committee and
“the date was net eleared.” Neither of these arguments, however, is'a veiid,
good cause basis for seeking a proteCtive order. Ms. Gaffney’s knowledge
of'the deposition date will be outlined rnore below.

| The trial court issued an August 7, 201 5., order denying Ms. -Ga'ffney’s _

Amended Motion for Protective Order and compelling Ms. Gaffney to.




_reschedule her deposition. P Exhibit 6. Ms. Gaffney refiised to do so
without opposing counsel first agreeing to schedule other d_epositidns. Ms.
Géf‘fney thereby willfully disobeyed the court's diréctive; requiring opposing
counsel fo file another Motion to Compel Discovery. - P Exhibit 7. The

~ Motion to Compel Discoyery was granted by court order dated September.
18, 2015, and stated: “_Teresa Gaffney shall appear for her deposition‘on
October 16, 2015, at 11:00 a.m.” P-Exhibit 8.

On October 186, 2015, Ms. Gaffney appeared for her deposition, after
_being court-ordered to do so. P Exhibits 8 and 9'.At the deposition, Ms.
Gaffney was asked questions regaiding her father’s deed to a bro_perty at
issue in thé case.

Ms. Gaffnéy and her counsel, who was also her husband, objected to
the questions on the basis of attorney/client privilege. Ms. Gaffnéy claimed
that she was representing her father when she prepared the deed th_at
transferred an interest in her fafher’s ho.me to herseif and that all
cbmmunications, she had with him concerningrthat deed were privileged. A
telephonic hearing was held with the judge during the deposition to a.ddress
the objection and privilege. After hearing argument -from both parties, the -

" trial judge overruled the objection and ordered respondent to answer the

deposition questions. P Exhibit 9.




Thereafter, respondent completely disobeyed the direct court order to
‘answer the questions. Page 8 of Ms. Gaffney’s deposition transcript states:

THE COURT: Thank you. All right. Objection 2 is overruled. The
witness is directed to answer the question. Thank you. Anything else
for you today?

'MR. KANGAS: Not at this time. Your Honor. Thank you very much.
THE COURT: .Okay. Thank you all.

MR. SUSSMAN: Well, | guess we're going to the Second DCA. -
19

THE DEPONENT [TERESA GAFFNEY]: I'm not violating' the
attor_ney/client privilege.

MR. SUSSMAN: You need to do what you need to do and we're not
breaching attorney/client privilege. We're done unless you want to do
something else and ask some other questions.

BY MR. KANGAS:
Q. Please explain the circumstances surroundmg that executlon of
the deed.
TERESA GAFFNEY:
A. | can't. It's attorney/client privilege and we'll have to go to the
- Second DCA. Go on to your other questlons Take |t up with the
Second DCA.
d.
Ms. Gaffney did not, however, take the i'ssu_e up with the Second
District Court of Appeals folldwing_her refusal to answer. Likely because the

judge’s ruling concerning the attorney-client privilege assertion was based

on Fla. Stat. 90.502(4)(b). Florida Statute 90.502(4)(b)’states: “There is not




an attofney-client privilege when the communications sought is reievant to
an issue between two parties who claim through the same decedent.” P
‘Exhibit 10, pg. 2. | |

| Theré is no question that the issue concerning the transfer of the
»deed was relevant to the proqéedings, as it was the main issue. However,
even if Ms. Gaﬁney disagreed with the trial judge regarding Fia[ Stat. -
190.502(4)(b), she still WiIIfulIy disobeyed the court’s oral-or_der. As a result,
opposmg counsel fiied Plaintiff's Motion for Order Granting Discovery
Sanctions and for Order Finding Teresa Gaffney in Contempt of Court on |
October 28, 2015. P Exhibit 10. On March 22, 2016, an Amended Notice of
Evidentiary Hearing was filed, noticing the motion for sanctions and
.contempt. P Exhibit 11. Despite being noticed for the hearing, Ms. Gaffney
failed to ap_pe'ai at the evidentiary'hearing on Maich 29, 2016. See Answer,
para. 26. |

Following the evidentiary hearing, the court ordered sanctions against

Ms. Gaffney and held her in contempt of court. in the court’s ofder granting
sanctions and holding respondent in contempt, the court found the
‘,following, among other things:
| “Further, with respect to the discovery violations described
above, the Court specifically ordered Gaffney to answer questions

concerning the subject matter of this lawsuit. Defendant Gaffney
willfully disobeyed this Court’s direct order. Defendant Gaffney is an

10




attorney licensed by the Florida Bar. She cannot claim ignorance to
the Florida Rules of Civil Procedure and blame her husband/counsel,
asitis obwous to this Court that she has been complicit every step of
- the way _

“Finally, Plaintiff scheduled the motions for sanctions-against
Defendants Gaffney and Sussman to be heard on March 29, 2016.
Although Defendants Gaffney and Sussman received notice of the
hearing, and the respective motions sought the severe sanction of the
striking of pleadlngs neither of the Defendants nor their counsel
appeared for the hearing in an attempt to present evidence in
opposition to it. Remarkably, Defendants Gaffney and Sussman and
their counsel failed to communicate to Plaintiff or the Court any
justifiable reason for the failure to appear. This was the second
hearing in a row that Dov Sussman, Esq., and Teresa Gaffney, Esq.,
as counsel for Sarah Sussman intentionally did not appear for a
properly noticed hearing. This Judge has never experienced such
contempt for the judicial system. There remains no doubt that the
disobedience of Dov Sussman, Esq. and Teresa Gaffney, Esqg. was
- willful, deliberate and contumacious.” _ .

“...this Court finds that those Defendants have willfully and
intentionally frustrated the Plaintiffs attempts to justly, speedily, and
inexpensively prosecute this case. The Defendants' have
contumaciously disregarded this Court's authority, the Rules
Regulating the Florida Bar and the Florida Rules of Civil Procedure.
Accordingly, this Court is granting Plaintiffs' request that Defendants’
affirmative defenses and counterclaims/crossclaims be stricken as a
sanction, that attorneys' fees and costs be awarded and that an
ultimatum is imposed so that the defendants and their counsel will
comply with the law. As will be ordered in detail below, Defendants
will be given one, final opportunity to comply with the law. If either
fails fo do so, her or its answer will be strlcken and final Judgment WI”
be entered against her or it.”

P Exhibit 12.
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: Further,»the' court found the plaintiff was prejudiced due to the
misconduct of Mé. Gaffney, including failihg to appear at depositions, failing
to follow cour_t orders, and frUstratinQ'attempts to set and §onduct s‘ame.

| Désp_ite also being counsel of record for one of the defendanfs in the
matter, Ms. Gaffney ne\)er,appeared for a hearing, including the hearing.
séeking contempt-and sanctions. Ms. Gaffney was court ordered to answer
'c.ertain deposition questions and she refused to do so. Ms. Ga_ffnéy was the
defehdant deponent, but importéntly, also one of the counsels of record. - |
She méde objections on hér own behalf and after being ordered to answer
questions she repeatéd .her objéctions_and refused to answer. Thereatfter,
after being néticed of the hearing oh the rﬁotion concerning her refusal to
answer the deposition questions, réspondent failed to appear at the
hearing. All this conduct is clear by'the deposition transcript as well as the
motion filed by opposing counsel and tvhe subsequent findings by the trial

judge. P Exhibits 9, 10 and 12.

' Respondenf’s Nume.rbus Motions to Disqualify and Other

 Motions/Pleadings Lacking Merit and Impartiality Towards the Tribunal

- One busineés day after the court issued its sanctions ruling against
‘Ms. Gaffney, she submitted an unsworn affidavit to the court asserting

inflammatory, personal, horrendous, accusations against the presiding

12




judge, The Honorable Paul Huey. P Exhibit 13. Rather than addressihg her
miséonduct in the Iitigation and respbnding appropriately to the'sanctions
and cohtempt order, Ms. Gaffhey filed a public documeht personally
attacking Judge Huey. |

On April 29, 2016, the court entered an Order Treating Afﬁqaﬁt of
Gaffney as Amehded Motion to Disqualify J'udge and O.rder Granting
Motion to Disqualify Judge. On the same day, Ms. Gaffnéy’s
counsel/husband also filed a Motion for Reconsideratioh of all of Judge
Huey’s rulings. Upon Judge Huey’s recusal, The Honorable Rex Barbas
was assigned the case and hé héard the Motion for Reconsideration.

On July 6, 2016, a heafing was held on the motion for
reconsideration. On July 12, 2016, Judge Barbas entered an drde_r'denying
theMotion for Reconsideration. Unhappy with the decisi(.)n,r on July 21,
2016, Ms. Gaffney, through counsel/hdsband, f.ile_d another Motion for
Recpnsideration. Then, in August 2016, Ms. Gaffney through
counsel/husband, filed a Verified Motion_ to Di.squalify Judge Barbas From
PresidingFunfther In The Abové Captionéd Métter, which attached another
~ affidavit penned by Ms. _Gaffney. See P Exhibit 15.

Réspondeht’s Affidavit stated in part, “[i]n reviewing the Transbript of

July 6, 2016, Judge Rex Barbas expressly condoned the behavior of Judge

13




Paul Huey, to wit, the overt sexual harassment and the fear of
repercussions of the sexual advances of Judge Paul Huey. Further, Judge
Rex Barbas expressly condoned the unlawfully hearings conducted by
Judge Paul Huey in violation of Florida Statutes 38,10.” Answer, para. 43
and P Exhibit 15.

The Verified Motion to Disqualify Judge Barbas was denied. The
court’s August 23, 2016, Order Denying Defendant’s Verified Motion to
Disqualify Judge Rex Barbas Frbm Presiding Further In the Above-
C'aptioned Matter denied the motion on several grounds. P Exhibit 16.

One such ground for denial was stated as follows:

" “The motion is untimely based upon the affidavit attached to the
motion. Motions are considered untimely when they are filed after a party
has suffered an adverse ruling and no good cause is shown for the delay.
See: 497 So. 2d 240 (1986), 669 So. 2d 326 (4th DCA 1996). In this case,
the motion to disqualify was filed only after the Court had announced on the
previous day to the filing of the motion that the Court was denying the
Defendants’ Motion for Reconsideration.”

- On or about September 6, 2016, the court entered a default judgment
agéinst defendants, including Ms. Gaffney. In its Order Granting Motion for
Def_ault,' the court stated, “[n]o judgment shall be entered upon this default

- until after the conclusion of the pending appeals in Case No. 2D15-5735.”

P Exhibit 17. Thereafter there was no more activity on the case until the
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conclusion of the éppeals in. early 2017, wherein the Second Distriét Court
of Appeals ruled against Ms. Gaffney.

The very next filing was a Motion to Dismiss the entire case filed by
defendants, includfng Ms. Gaffney, on March.21, 2017. The motion claimed"
~ the grounds ,fOr_the dismissal were lack of personal jurisdiction, subje'ct |
matterjurisdiction,_ and exp'iration of the statute of limitations. The motion
sought the following relief, among other things: “[d]ismiss the case with

», «

p_r_erdice - “Iclondemn the Sexual Predatory Practices engage in by Judge

Paul Huey”: and “[aln apology to the Designated Defendants from the Court -

for its refusal and reluctance to follow the law (emphasis added).” P Exhibit

18.
On September 5, 2017, the court issued an order denyingl the motion

to dismiss_. Within thé order, the court stated, in part, ‘;...these are the same .
" motions that the Court previously ruled upon. In fact, these are the» same
motions that formed the basis fbr orders, which fhe Defendants‘filed a
Petition for Writ»of Certiorari to the Second District Court of Appeals. The
Sécond District subsequently denied the Petition.” P Exhibit 19.

| -The next week, on September 15, 2617, defendants ﬁled Motion to ‘-
| Disqualify Judge Rex Barbas. The Motion also attached an Afﬁdévit of

Teresa M. Gaffney, A Designated 'Defendant, in'Support of the Motion to

15




Disqualify The Presiding Judge, The Honorable Rek Barbas. See P Exhibit
20. .

Ms. Gaffney’s unsworn affidavit steted that she is an attorney
licensed to practice IeW'in Florida, that the deeignated defendanf caused to
be filed a Motien to Disqualify the Trial Judge, and thet her affidavit was
| broﬁght in support of the statements made in the Motion fo Disdualify the
,present presiding judge and pureuant tolFIa. Stat. 38.10. Twe days later, on
September 17, 2017,_respondent’s'counseI/h‘usband filed Defendant’s | '

' Motion for an Evidentiary Hearing'on Subject Matter Jurisdiction, Standing,
o Statute ef Limitetio'ns, Breach of Fiduciary, Conflict of lntereet, Filing ah- :
Unlawful Lis Pendens. P Exhibit 21. |

| ~ On or about September 19, 2017, the court entered an Order Stfiking'
Defendants’ Motion for a Hearing on Subjeet Matter Jurisdiction, Standing,
Statute of Limitations, Breach of Fiduciary, Confli_ct of Interests, Filing an
Unlawful Lis Pendens. P Exhibit 22. The court found that the de_fe'ndants’ -
motion again argued the same matters Centained in'their original motion for
reconsi.deration following Judge Huey’s disqualification. The court feund |
that since a default had been entered and the issues regarding personal
jurisdiction and subject matter jurisdiction had already b_een addressed

(and taken up on appeal which was per curiam affirmed), the motion was a

16




nullity, since judgment had been entered aﬁd the default never set aside.
The court further found that the defendants filed yet anothef motion for
réconsideration alleging the same matters that they had previously argued |
and were é part of the ordef of July 12, 2016.

| Also, on September 1:_9, 2017, the Court denied the latest motion for
discjualification. P Exhibit 4. On September 27, 2017, Ms. Gaffney, throUgh
‘ counsel/husband, filed a_Petition For a Writ of Prohibition and A Writ of
Méndamus with the Second District Court of Appeals, Casé No. 2D17-
3849. P Exhibit 23. The Petition asked for a Writ of Prdhibition to require
_JL;dge Barbas’ .Disqualiﬁ-cation. The Peﬁtion reargued and realleged
personal attacks on Judge Barbas. The Petition also sought a Writ of
B Mandam'us__to require the IoWér court to hold an evidentiary hearing, to
“Hold coghizénce” of deféndants’ request for criminal investigation of
plaintiff, and to requ.ire disclosure of all communications with plaintiff and
plaintiff's counsei. \

By Aménded Order dated October 23, 2017, the Second D.istr.ic:t

Court Qf Appeal denied the. petitions for writ. P Exhibit 24. Thereafter, on

October 16, 2017, the court issued a Final Judgment Upon Default and that

same day a Writ of Possession was issued. P Exhibit 25.

17 .




On October 23,. 2017, respondent filed an Emergency Verified Motion
fora Temperary Injuhction againsf the writ- of possession. Paragfaph 81 of
the Emergeney Verified Metien cited the standard and burden of the
movant in seeking a temporary injunction. It stated,”[ijn order to obtain a
temporary injunction, the moving perty‘must make four'showing. Atorﬁic
Tattoos, LLC v. Morgan, 45 So. 3d 63, 64-65 (Fla. 2d DCA 2010). The' |
movant must derhonstrate that he will suffer irreparable hafm without an
~injunction, that he has ho adequete remedy at law, that he enjoys a
substanfcial Iikelihood of success on the merits and that an injunction would
bein furtherahce of the public interest.” | |

The Emergency Verified Motion filed by the defendants reargued _all
of respondent’s positions in the case. The iesues'of the case had been
ruled upon, considered again after numerous motions for reconeiderations,
and upheld on appeal, and thQs, n.ecessarily had no “substantial likelihood
ofsuccessﬁ

_The court concluded the request within the verified motion wae not an
emergency and then subsequently denied the rhotion.. Up until this point in
time, and after Judge Huey’s reeusal, the defendants, ineluding Ms

Gaffney, filed at least six (6) motions or other pleadings continually arguing

18




matters that had been repeatedly ruled upon, and affirmed on appeal. Such
motions and pl_eadin.gs include but are not limited to the following: |
~ a. April 29, 2016 Motion for Reconsideration

b. July 21, 2016 Motion for Reconsideration

c. March 217, 2017 Motion to Dismiss

d. September 17, 2017 Defendant’s Motion for an Evidentiary
Hearing on Subject Matter Jurisdiction, Standing, Statute of Limitatib'ns,
Breabh of Fidu'ciafy, Conflict of Interest, Filing an Unlawful Lis Pendens -

e. Septémber 27, 2017 Petition For a Writ of Prohibition and A‘ Writ of
Mandamus |

| f. October 23; 2017 Emergéncy Verified Motion for a TempOrary

.Injunction

The couﬁ, in more than one order de_nying all the above requesté,
“made the finding that defendants were alleging the sa_rﬁe matters over and
over again. That conclusion is not subjectivé or up to interpretation. But,
rather, evidenced by the repetitive arguments made by defendants in all
their filihgs. Thei-r positions and arguments Had been rejec_:ted or dénied
repeétediy by the lower and appellate courts and yet Ms. Gaffney

continued to file motions or other pleadings rearguing same.
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On or about June 17, 2019, the plaintiffs filed a Motion for Order to |
Show Causé and to Enforce Final Judgment. On or about June 20, 2019,
the defendants filed a motion to disqualify opposing co-u-nse'l, M. Kangas,
~and 6n July 11, 2019, the deféndants filed another motion to disqualify
Judge ‘Barbas, makingtth'e same allegations as the motion for
disqualificatioh of Mr. Kangas. On July 12, 2019, an evidentiary hearing
was held on defendant’s motion for disqualification. Before the court issued
a ruling, Ms. Gaffneyrfiled _anothef_motion to disqualify Judge.Barbas.

On July 22, 2019, Ms. Gaffn.ey’s counsel/husband filed another
motion on behalf of Ms. Gaffney to disqualify Judge Barbas stating in part

the following: “Judge Barbas has endorsed the conduct of a judicial sexual

- predator and allowed to stand an order made by the judicial sexual

predator in retribution for his denial by Gaffney (emphasis added).” The

motion further stated in part that: “In opening the hearing with a decidedly N

misogynistic comment, Judge Barbas effectively announced that no woman

will be treated fairly in his court. The rule of law has been supplanted by

misogyny (emphasis added).” The motion also stated in part that: “The final

order demonstrates the court’s profound animus to women, the final order

stands for the proposition that the sexual extortion engaged in by Judge

’

Huey was acceptable and had no impact on Judge Huey's r_etaliatorv order

- 20




(emphasis added).” The motion attached an affidavit by'Ms.. Gaffney, which
was attesﬁng to the allegatiohs in the motion, among other things. P Exhib_it
727.

On or about July 23, 2019, the court denied both mations to
disqualify. In the July 23, 2019, order, the court stated in paﬁ: “Regarding
the allegations that the undersigned found nothing wfong with Judge
Huey’s _alleged actions, this court never made that statement. The sanction
order issued by Judge Huey was not vacated because there was a factual
and legal basis to conclude that the defendants were being obstruc_tionists
during the procee_dihgs.” P Exhibit 26. The court also stated in part: “The
- litany 6f actions delineated by Judge Huey for the sanctions were never
rebutted by Mr. Sussman ‘in a hearing that lasted an entire half day.

- Moreover, at the c;ohclusion of the hearing, the undersigned provided
Sussman with -another opportunity to comply With the rules of diécovery,
and the court would then consider Withdrawihg the sanctions order.” The
court further stated in part that: “T‘he defendants make the bold allegaﬁon
that the undersignéd Judge ‘had no problem with the conduct and beﬁavior-

of Judge Huey..." The court reiterated that it was not _donducting a hearing

regarding the alleged actions by Judge Huey. The defendants continually

try to mislead the court and whoever else reads their mot»iohs'filled with
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misstatements and innuendo (emphasis added).” Also, “[iJt is evident that

the defendants continué to make motions to obstruct the progress of this
case b‘y»continually ‘arguihg ‘matters that hav'e-, been continuous [sic] ruled
upon énd affirmed on appeal.” Id.

‘Ms. Gaffney’s conduct in continuously making personal allégations
against at least two judges in the proceeding and citing same as a basis for
injunctions, writs, emergénéy relief, dismissals, and repeated motions for
reconsiderations and disqualifications is tantamount to belligérence and
theatrics. Respondent’s conduct directly resulted in years of delay based
on bad-faith filings and 'completely_ lacked the proféssional integrity f_equired
by the rules of profe_ssion»alism. |

Resbondent’s Reckless, Impugning, and Disparaqging Statements

About the Judiciary

As seen above, directly following an adverse ruling égaihst Ms. |
Gaffney in Case No. 14-CA;OO3762, she began to disparage_ and impugn
the integrity of the presiding judge, Circuit Court Judge Paul Huey. Ms.
Gaffney has continued to use the court system and her license to practice
law to publicly attack Judge ‘Huey in many diﬁereﬁt fofums, including this

bar proceeding.
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Aﬁer Judge Huey’s recusal in Case No. 14-CA-003762, Judg_e Rex
Barbas was assigned the case. Directly following an adverse ruling from
Judge Barbas, respohdent began to disparage and impdgn the integrity of
Judge Barbas. The following statements were made or verified by Ms.
Gaffney in court filings. about Judge Huey and Judge Barbas:

a. “Judge Barbas has endorsed the conduct of a judicial sexual-
predator and allowed to stand an order made by the judicial -
sexual predator in retribution for his denial by Gaffney.” P
Exhibit 27 and Answer para. 55.

- b. “Judge Rex Barbas had no problem with the quid pro quo
sexual harassment by Judge Paul Huey directed fowards
Teresa M. Gaffney.” /d.

c. “In opening the hearing with a decrdedly misogynistic comment,
Judge Barbas effectively announced that no woman will be
treated fairly in his court. The rule of law has been supplanted
by misogyny.” /d. and Answer para. 56.

d. “The final order demonstrates the court’s profound animus to
women, the final order stands for the propasition that the sexual
extortion engaged in by Judge Huey was acCeptabIe and had
no impact on Judge Huey s retaliatory order.” Id. and Answer
para. 57. .

e. “Judge Huey wanted retribution for the Petitioner [Gaffney]
rebuffing him and refusing his sexual demands.” P Exhibit 28.

f. “More importantly the default judgment is predicated on the quid
pro quo sexual demands made by Judge Huey, which were
scorned and resulted in the order of 22 April 2016.” P Exhibit
29. :

g. “The order of 22 April 2016 which is the basis for this courts
default is void for a number of reasons specifically an order
based on quid pro quo sexual harassment is void and contrary
to the laws of the State of Florida.” /d. :

h. “The basis of this judicial action was the refusal of the offer of .
quid pro quo sexual blackmail by the author [Judge Huey] of the
order in question. The poisonous quality of that order is such
that in the civilian or military world the perpetrator of these
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~advances would be disciplined and relieved of further duties

and responsibilities.” P Exhibit 30.

Furthermore, Ms. Gaffney’s September 2017 unsworn affidavit stated

the following about Judge Barbas, in part:

a.

Although subject matter jurisdiction is lacking in the above
captioned matter before this court and although subject matter
jurisdiction has never been established on the record, the
presiding judge has failed to take cognizance and following the
controlling law and statute dispositive of thls crucial issue of
justiciability. -

. The presiding judge has refused and/or falled to take notice of

the fact that although the circuit court lacks any jurisdictional
basis to proceed, the Plaintiff has been permitted broad latitude
to prosecute a matter over which preferential treatment of the
Plaintiff takes precedence over the requirements of the law.

The repeated failings of the presiding judge to exercise his
duties pursuant to the Code of Judicial Conduct and his abject -
failure to take notice of the repeated defalcations of the Plaintiff
and his counsel convinces the Affiant that a fair and impartial
treatment of this matter will [sic] be forthcoming from the
presiding judge.

. The presiding judge has failed to note the very basic operations

of the law, such as Statute of Limitations and instead has
agreed with the contrived quasi-legal analysis of Plaintiff and
his counsel which lack any support in case law or statute.

The presiding judge has failed to comprehend that the
predatory activity of the preceding presiding judge casts a dark
shadow over the integrity of the judicial process. Instead the
present presiding judge has expressed amusement and scoffed
at the pleadings filed on behalf of the Designated Defendants
and, significantly, has adopted the unlawful rulings of the
preceding judge.

The court has declined to take any remedial action as to the
transgressions perpetuated by the Plaintiff, and his counsel,
but, rather, has permitted plaintiff, and his counsel to avoid any
consequences for its unlawful actions.
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P Exhibit 20.

After as many as five (5) aceusatory .motions for disqualification were
filed against Judge Barbas, he granted Ms. Gaffney’s latest motion to
disqualify in an o,rder.dated Deeember 12, 2019. The order stated in parrt,
“[h]owever, based upon the eonstant misrepresentations by counsel forthe
Defendant and Defendant Gaffney herse-lf, the undersigned .finds that he
can no longer be fair and impartial towards the Defendant Gaffney nor her
.attorney, Sussman. For that reason, and that reason alone, this court
ORDERS AND ADJUDGES that Defendant’s Motion to Disqualify / Recuse
is GRANTED.” P Exnibit 31. |

Immediately thereafter, The Honorable Caroline Teeche-Arkin was
assigned the case. Ten days later, on December 22, 2013, defendants filed
anether Motion for Reconsideration, now seeking all orders and findings
issued by Judge Barbas be rescind'ed. P _Ex_hibit 32. Judge Tesc_he-Arkin :

_ denied the motion -in.an order dated February 26 2020, end defendants
- filed another repetitive Motion for Reconsideration on March 1, 2020. P
Exhibit 33.

Per Ms. Gaffney’s modus operandi, immediately foIIowing the

adverse ruling, she filed another Motion for Disquélificaﬁen of the trial judge

on March 15, 2020. P Exhibit 34. In total, the defendants filed at least three -
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(3) motions .for disqualificaﬁon against Judge Tesche-Arkin, none of which
‘met the legal standard required for disquélification of a judge.

Ms. Gaffney has remained éteady in her accusations agéinst the
Thirteenth Circuit Judiciary and after Judge Tesche-Arkin’s assignment to
the case, respohdent also begah to disparage énd impugn. the integrity of
Judge Tésche-Arkin. o

The Supreme Court bf Florida has ciearly outlined the standard
.applicable to statements made about the judiciary. “The applicable
standard under the rule is not whether the statement is falée, but whether
therlawyer had an objectively reasonable factual basis for making the
- statement.” The Florida Bar v. Ray, 797 So. 2d 556, 558-59 (Fla. 2001).
“The burden is on the léwyer who made the statement to produce a factual
basis to support the statement.” Id. at 558 n.3; See also The Florida Bar v.
Patterson, 257 So.. 3d 56 (Fla. 2018).'
| It is not disputed that' Ms. Gaffney made the statements above. In
fact, she stands by her statements about the judiciary and continues to
make the same éllegationé in numerous forums, including during this bar
proceeding. By reading the statements themselves, it can be cbncluded'as

a matter of law, that the statements impugn the integrity of the judiciary.
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Ms. Gaffney failed to establish that she had any objectively
reaéonable basis for'maki.ng each and every state_ment'shé made about the
court. Ms. Gaffney’s self-serving statements and personal affidavits are
subjective and therefore insufficient evidence to meet hef burden. The -
subjective nature of Ms. Gaffney’s staterhents_ are evidenced by Ms.
Gaffney’s April 25, 2016 unsworn affidavit, wherein she repeatedly makes |
allegations in the form of “her opinion.” See P Exhibit 13. Ms. Gaffney
made statements for which she had no objective evidence to suppor’t an.d-
~ with reckless disregard as to the truth or falsity of the sfatements.

Those statements include, bqt are not limited to: |

a. “Judge Huey made material misrepresentations in his order.”
 b. “His order of April 22, 2016 is but the most recent example of his
inability to contain his vindictive temperament which seems to
: motivate his extreme departure from the requirements of the law.”
..It appears that Judge Paul Huey uses his position as Judge to
coerce or-threaten harm if one does not agree to sexual favors.”
“d. “In my opinion Judge Paul Huey, in his capacity as a judge, is

- stalking me and filing false statements, under the guise of a
judicial order, as a judge, because | refused his sexual advances.”.
e. “In my opinion Judge Paul Huey is a danger to me personally and
poses a grave threat to the public at large.”

f. “Because | refused Judge Huey's sexual advances, he is utilizing
his position as a judge to target me with his vindictive and
vituperative comments and is otherwise seeking to harmmy
‘personal reputation and my professional standing.”

P Exhibit 13.
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Ms. Gaffney impugned the integrity of Judge Huey by making
repeated subjective statements that were made with reckless disregard for
the t»ruth or falsity. Ms. Gaffney cannot make allegations.against a sitting
judge then maker shocking accusations ébout his abdse of power while
under the guise of “fhis is my opinion”. This is exactly Whaf Rule 4-8._2(a)' is
in place to prevent. One may not make spurious allegations with a
c;omplete disregard for the truth or falsity.

Furthér record evidence fhat_establisheé the -statérhents made by
respondent weré squective'and unfounded are stated .in Judge Barbas’
July 23, 2019, Amended Order as follows: |

“This Court’s Review df Predecessor Judqe’s Rulings

Regarding the allegations that the undersigned found nothing
wrong with Judge Huey’s alleged actions, this court never made
that statement. What the undersigned judge recalls saying is that it
did not matter what the basis for the disqualification of Judge Huey
may have been, the undersigned judge only reviews the orders

“issued by Judge Huey for their factual and legal sufficiency. The
sanction order issued by Judge Huey was not vacated because
there was a factual and legal basis to conclude that the
defendants were being obstructionists during the proceedings. The
litany of actions delineated by Judge Huey for the sanctions were
never rebutted by Mr. Sussman in a hearing that lasted an entire
half day. Moreover, at the conclusion of that hearing, the
undersigned provided Mr. Sussman with another opportunity to

- comply with the rules of discovery, and the court would then

consider withdrawing the sanctions order. Again, in paragraph 18
of the July 22, 2019 motion to disqualify, the defendants make the
bold allegation that the undersigned judge “had no problem with
the conduct and behavior of Judge Huey...". The court reiterated
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that it was not conducting a hearing regarding the alleged actions
by Judge Huey. The defendants continually try to mislead the

- court and whoever else reads their motions filled with
misstatements and innuendo.

Misogyny

The allegation of failing to follow the law is followed by the bold
statement: “But it is not the only evidence of Judge Barbas'’s
~misogyny.” The defendants’ motions do not contain any
statements made by the undersigned judge in this regard. No
transcript of the July 12, 2019 hearing is attached. As is now
clearly customary of the defendants, they make a bold statement
and then fail to follow it with any factual basis. The court made no
misogynous statement in court. Contrary to Defendant Gaffney’s
allegation, there were multiple female attorneys and law students
in the courtroom during the hearing on July 12, 2019. The
defendants also alleged that the underS|gned judge “cannot resist
venting his antagonism to women.” Again, this conclusion is not
-supported by any statements or actions that the undersigned has
- taken.

Impuqnlnq Ms. Gaf‘fney S Reputatlon

Defendants claim that the under3|gned lmpugned the reputation of

Ms. Gaffney. Again, there are no statements CIted that impugn Ms.

Gaffney.

_' Adverse Judicial Rulings

As the defendants are well aware, adverse judicial rulings are not
a basis for judicial disqualification. All the rulings the undersigned
~ judge made were prior to the final judgement and became a basis
- for any potential appeal, which the defendants took and lost. It is
evident that the defendants continue to make motions to obstruct
the progress of this case by continually arguing matters that have
been continuous ruled upon and affirmed on appeal.

P Exhibit 35.
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Ms. Gaffney’s written accusations against Judge Huey, Judge
Barbas, and Judge Tesche-Arkin were made fo-r the purpOSe of impugning
thei.r integrity and calling into question the adverse rulings made against
Ms Gaffney. Further, her statements cannot be determined to be
- objectively reasonable because they have been continuously revrewed and
denied by the successor judges and the Second District Court of Appeals.
There is no objective e\(idence to support the egregious accusations made
by Ms. Gaffney, which also include but are not limited to:-

a. The Thirteenth Judicial Circuit Judges have engaged ina
conspiracy.

b. The Thirteenth Judicial Circuit Judges engaged in the theft of
respondent’s assets and aided and abetted, covered up and relied on
false and fraudulent orders. '

a. Judge Huey poses a grave threat to'the public at large.

d. Judge Huey filed false statements, under the guise of a Jud|c1al
order.

e. The Thirteenth Judicial Circuit Judges punrshed respondent for
exposing the theft of property and the outing of Defendant Judge Paul
Huey for his predatory sexual conduct:

Ms. Gaffney’s aforementioned statements are also unequivocally

~disparaging. Judge Huey, Judge Barbas, and Judge Tesche-Arkin.are court

personnel and respondent’s statements about the judges are not only
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disparaging and humiliating but also prejudicial to the administration of

justice.

Ms. Gaffney’s Violations of Court’s Final Judgment -
As stated previously, the court issued its_F,ina_l'Judgment in Case No.

2014-CA-3762 on October 16, 2017. The order declared the following:

IT IS ORDERED AND ADJUDGED that the Deed dated January 20,
2012, purporting to transfer Teresa Gaffney's interest in the Clark -
Street Property to Sarah K. Sussman, Trustee, recorded at Book
20915 and Page 233-234, of the Official Records of Hillsborough
County, Florida, constituted a fraudulent transfer as defined by
Chapter 726, Florida Statutes, and therefore the transfer of the
Subject Real Property from Teresa Gaffney to Sarah K. Sussman,:
Trustee of the Sussman Family Trust, is avoided as to 100% of the
property and therefore the Deed recorded at Book 20915 and Page
233-234 of the Official Records of Hillsborough County, Florida is
declared to be null and void. In addition, Sarah K. Sussman, Trustee,
and Teresa Gaffney are hereby enjoined against any further
-disposition of the Subject Real Property.

(emphasis added).

FURTHER IT IS ORDERED AND ADJUDGED that Defendant,
Teresa Gaffney, obtained title to the Subject Real Property through
the exploitation of John J. Gaffney as provided for in Chapter 415,
Florida Statutes. It is therefore ordered by the Court that a Judgment

- be and is hereby entered against Defendant, Teresa M. Gaffney, and
that the Plaintiff does have and recover from the Defendant, Teresa
M. Gaffney, legal and beneficial title to and possession of the Subject
Real Property situated in the County of Hillsborough, State of
Florida... -

P Exhibit 25.
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Ms. Gaffney appealed the Final Judgment to the Second District
Court of Appeal on February 6, 201 8.'The Second District Court ef Appeale
per curium affirmed the Final Judgment en February 13, 2019. Ms. Gaffney
then filed for rehearing, rehearing eh banc andrwritten opinion, wh.ich were |
denied by the Second Dietrict Court of Appeals in an Order dated April 24,
2019. Ms. Gaffney then sought review from the Supreme Court of Florida |n _
a Notice to Invoke Discretionary Jurisdiction‘, filed May 23, 2019. The |
__Supreﬁe Court of Florida dismissed the notice in its Order dated May 31,
2019, stating thet it lacked jurisdictidn. Deepite clear confirmation from the
~ courts that the Finel Judgment stands as legally velid, Ms. Gaffney
thereafter directly violated the F'i_nal Judgment and filed claims of lien on the
property. |

Subsequent to the issuence of the final judgmeﬁt, Ms. Gaffney
filed two claims of lien on the said property eech_in the amount of
_$285f‘00.0.00 and filed in Official record book 25334 pages 568-570 anrd
book 26389 pages 822-824. In response to the claims of Iien; opposing‘
counsel filed a Motion‘for Order to Show Cause and to Enferce Final
- Judgment, and on September 13, 2019, a hearing was held oh the motion.
At the hearing, Ms. Gaffney’s position was: “...that fhis Court’s'FinaI

Judgment is a nullity because the aforementioned property was homestead |
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exempt. Additionally, Ms. Gaffney argue[d] that the claim of lien is not
| 'disposition of the property. Finally, Ms. Gaffney claim[ed] that the Court
lacks subject matter jurisdiction 'because the initial order by J[udge] Huey
was a yoid as against public policy.;’ P Exhibit 38. As of the date of the
hearing, Ms. Gaffney had already exhausted her appellate options
regarding the issue of ho;nestead exemption, including all the way to the
Supreme Court of Florida. Furthermore, as of the date of the hearing, Ms.
Gaffney had already exhausted her appellate options regarding the issue of
her claim that the court lacked subject matter jurisdiction. Despite having
argued these issues and having been denied relief by the highest courts,
Ms Gaffney still argued same at the hearing in defense ef her improperly
filed liens. |

The record documenfs clearly establish Ms. Gaffney asserted a
position which was frivoleus and made in bad faith when she filed the two
claims ef lien after the final judgment had been issued and affirmed oﬁ
_appeal. Respondent repeatedly argued the issues of homestead exerhption
and subject matter jurisdiction in dozens of filings in fhe tfial court and the
appellate cour.'t-after all those issues had reached final disposition. Despite
the finality of those issues having been determined by the highest courts,

respondent filed the claims of lien in an attempt to hinder the transfer of
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i property at issrue. Further, respondent subsequently defended those claims
of lien at the September 201»9_hearing by continuing to assert bad faith -
arguments. |
On September 26, 2019, the court issued an Order on Plaintiff's

Motion for Order to Show Cause and to Enforce Final Judgment and
Directions to tne Clerk of Court. The court found that the claims of.liens
filed by Ms. Gaffney were dispositions Lipon the property, subject to the |
final judgment in this case, and the claims of lien filed by Ms. Gaffney were
" direct violations of the court’s final Judgment. The court ordered that M.s.
Gaffney shall show cause why she should not be.held in indirect criminal
contempt for violating the injunction' prohibiting her from making any
disposition of the same property. The court also held that the liens were
null and void and .the clerk was ordered to.strike them from tne public
records. |

~ Subsequently, opposing counsel entere-d into a Stipulation for
Dismissal of Indirect Criminal Contemptin the interest of avoiding delays in
the case. Opposing counsel agreed to dismiss the co_ntempt but not the
findings that Ms. G_éffney violated the final judgment or the striking Qf the
liens filed in contravention of the final judgrnent. On or about Octeber 25,

2019, the court entered an Order Granting Stipulation.
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‘Onor about O.ctober 30, 2019, the plaintiff filed an Emergency
Verified Motion for Order to Show Cause and to Enforce Final Judgment
stating that, on October 11, .2019, the very next day fo.l_lowing the stipulation
on Octaber 10, 2019, Ms. Gaffney filed two néw notices of Iié pendens
against the same broperty. P Exhibit 39. On or about October 31, 2019, the
court entered an Order to Show Cause and Arraignment on Order to Show
Cause finding that on the very next day foIIowihg the parties’ stipulation,
Octobér 11,-2019, in disregard of the court’s authbﬁty and the _Final
Judgment Upon Default, Ms. Gaffney effectuéted two new dispositions of -
the Clark Street Property, through the filing of two séparate ﬁdtices of lis
pendens. P Exhibit 40.

In response to the Order to Show Cause, én November 5, 2019, Ms.
Gaffney again sought disquélifibatioh of the presiding judge, fof
a'pproximafely the seventh time. |

| As stated in the _commeht to Rule 4'-3.5, an “advocate’s f_unbtion is to.
_present evidence and argUment sd that the cause may be decided
according to law. Refraihing_from abusive or obstreperous conduct is a
| corollary of the _advocate’s right to speak oh_ behalf of litigants. A Iawyer
may stand firlﬁ against ,abuSé_ by a judge but should'avoid reciprocati’ovn;

the judge’s default is no justification for similar dereliction by an advocate.
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An adydcate can present the cause, protect the recoid for subsequent
review, and preserve professional integrity by patient firmness no less

- effectively than by belligerence or theatrics.” .Ms. Gaffney’s misconduct
demonstrates respbndent’s.blatant disrespect and disregard for the rules of
the»tribunal.- Respondent 'knowingly disobeyed an obligation undér the rules
of a‘tribunal by filing dispositions against thé. property at issue two separate
times, in direc_t violation of. the final judgment and the court’s i)rder.

Further, respondent’s filing of claims of liens on the property on th
occa'_sions resulted in unnecessary hearings and delays in the case.'This, :
along with her fiIing of .another motion to disqualify the judge, was done
with the sole purpose of delaying the transfer of property, thus, intentionally
disrupting the Iitigétion and the tribunal. Ms. Gaffney does not deny, but:
rathe-r, defends her claims of Iien'oh_the» property in violation of the final
judgment. Lastly, Ms. Gaffney’s egregious_.misconduct can only be viewed
as contrary to honesty and justice and prejudicial to the administration of
justice.

Ms. Gaffney’s Frivolous Lawsuit, Case No. 19-CA-2729

[n March 2019, after the final judgment in Case No. 14-CA-3762 was
‘per curium affirmed by the Second District Court of Appeals, a lawsuit was

initiated in the East Division of Hillsborough County Civil Division, Case No.
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19-CA-002729, Sarah Suosman, et al. v. Kangas, Estate of Gaffney,
Baumann, et al. The parties were the same parties as those in 14-CA-
3762, sans Ms. Gaffney. However, Ms. Gaffney filed a notice of
appearance for the plaintiff thé' next month, on April 8, 2019, and thus, was
counset of record for the rest of the lawsuit. P Exhibit 43.

The complaint alleged defendants engaged in “fraud,” “theft,"’ and
“slandered thé homestead property” of Sarah Sussman, among tnany other
allegationé. P Exhibit.41. The complaint sought numerous forms of relief
frotn the complaint, including but not limited to:

a. “Void- the Judgment entered unlawfully in Case Number 14-CA-

003762;

b. Void any transfer of title of the Homestead Property;- _

c. Restore the Title of the Homestead Property to the Plaintiff; [and]

d. Restore the Homestead Property and.pay for all damages

associated with the onlawful seizure of Homestead Property..."

Id. at pg. 15. |

After Ms.‘ Gaffney signed on as co-counsel, the following occurred in
the lawsuit, as can be seen on the court’s docket:

a. June 5, 2019: Plaintiffs filed a Motion. for Continuanoe and: attached
a copy of Ms. Gaffney’s April 2016 unsworn affidavit from Cose No; 14-CA-
3762 as an Exhibit to the motion. P Exhibit 44.

b. June 13, 2019:-Case transferred by coutt order fo Tampa.

c. June 27, 2019: Plaintiff files Motion to Disqualify Judge Barbas.
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d. JLlly 25, 2019: Amended Order Denying Motion to Disqualify.

The order found in part, “Because of the attempt by the Plaintiff in this
case to forum shop and circumvent the rulings of this Court and the
affirmation by the Second District Court of Appeals, it is incumbent
upon this court to thwart the attempted illegal usurpation of this
Court’s authority. 1t is inconceivable that the Plaintiff herein should
reap the benefit of filing a “new” case, (2019-CA-2729), through
forum shopping and filing a motion to disqualify that requires an
automatic disqualification of the undersigned judge, when that new
case alleges the same facts, issues and laws as in the old case
(2014-CA-3762) and is asklng for relief that is contrary to the
judgment in the prior case.”

P Exhibit 45.

e. On or About August 24, 2019: Plaintiff filed Writ of Prohibition to

Second District Court of Appeals, regarding Amended Order Denying

Motion to Disqualify.

f. 9/12/19: Second District Court of Appeals denies Writ.

g. 10/29/19: Order Granting Defendant’s Motion to Dismiss -

| Complalnt P Exhibit 46.

h. 11/6/19 Plamtlff filed Notice of Appeal of order granting motlon to

dismiss.

i. 10/7/20: Second District Court of Appeal per curium affirms

dismissal.

J- 10/22/20:. Plaintiff filed Motion for Rehearing to the Second District

Court of Appeal.
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k. 10/27/20: Plaintiff filed Motion for Relief from Judgment in Case
No. 19-CA-002729. P Exhibit 47.
- The motion sought the following relief:
“WHEREFORE, the Plaintiffs, based upon the admission df the | .
Defendants falsely filed a meritless lawsuit in 14-CA-3762 for the sole
purposes of unlawfully taking Homestead Property, therefore, the
Court must vacate the final judgment in this matter and allow the

Plaintiffs due process and their day in Court to seek relief for the
unlawfully taking of Homestead Property pursuant to FRCP 1.540(b).

1. Award Plaintiffs their attorney fees and costs expended in
this matter from Kangas, individually, and Baumann,
individually, and Baumann/Kangas Estate Law; and
2. Return the Homestead Property immediately; and
- 3. Award damages to the Plaintiffs derivative from the admitted
bad faith, meritless and fraudulent lawsuit filed by the
Defendants in 14-CA-3762..." '
l. 12/1/20: Second District Court of Appeal denied plaintiff's motion or
rehearing. |
m. 12/18/20: Second District Court of Appeal- issued Mandate.
The above filings are record evidence of misconduct engaged in by
Ms. Gaffney as counsel of record in Case No. 19-CA-2729. The entire
| lawsuit was filed with the intent of circumventing the orders and final
judgment issued in Case No. 14-CA-3762. There was no merit to the

complaint, as evidenced by the cbmplaint being dismissed after the

defendants filed a motion to dismiss and the dismissal was upheld by the
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appellate court. By using her license to practice law in this mannér,
respondent"advocatedVand pushed forward a frivolous lawsuit.

Count | |

In Count II, the bar alleged respo_ndenf en'gég'ed in misconduct
~ related to bankruptcy Case No. 8:17-bk-089_59-RCT. On or about October
16, 2017, in Hillsborough County Case No. 14—CA—3762, the court entered
~ aFinal 'Judgmevnt Upon Def_ault declaring that real property Iocated at 119

| S,f Clark Street, Tampé, Florida belonged to the Estate of John J. Gaffney.

The Final Judgment declared the following:

a. “Teresa Gaffney obtained title to the real property located at 119
Clark Street S., Tampa, Florida through the exploutatlon of her father,
John J. Gaffney, and .

b. A determination that the Deed dated January 20, 2012, purporting
to transfer Teresa Gaffney’s interest in the Clark Street Property to
Sarah K. Sussman, as Trustee of the Sussman Family Trust Living
Trust constituted a fraudulent conveyance as defined by Chapter 726,
Florida Statutes, and therefore the Deed recorded at Book 20915 and
Page 233-234 of the Official Records of Hlllsborough County, Florida .
is declared to be null and void; , :
c. The Final Judgment Upon Default had ‘the effect of a duly
executed conveyance that is recorded in Hlllsborough County to [the
Estate of John J. Gaffney].’; and

d. D|rect|ng the Clerk of Court to issue a writ of possession wnthout
delay.”

P Exhibit 48:
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As a matter of law, per fhe Final Judgment, as of October 16, 2017,
none of the defendants, including Sarah Sussman, Ms. Gaffney, and the
Sussman Family_Trust, had any legal interesf in the Clark Street property.

- Ms. Gaffney was living at the property at the time of the Final |
Judgment and on October 23, 2017, the Hillsboroqgh County Sheriff sérved
the Writ of Po_ssession at the Clark Street Property. Answer bara; 115 and .
117. The next day, on October 24, 2017, the following documehts were |
filed with the Clerk of the Bankruptcy Court in the Middle District of Florida,
Tampa Division, Case -N_o. 8:17-_bk-08959-RCT: (1) a hand\fvritfen. Petitioh
fo._r Voluntary Bankruptcy of Sarah K. Sussman (respondeht’s daughter);
and (2) a certificate of credit counséling, purpérting to evidencé that Sarah
K. Sussma»n had taken the credit counseling course required to'be taken |

prior to filing for bankruptcy. Answer para. 118.

Filed Meritless Bankruptcy Pétition for Purpose of Thwarting Writ of

Possession
The bankruptcy case was initiated for the sole purpose of improperly
“ blocking the Estate- of John J. Gaffney from taking possession of the
property. Ms. Gaffney admits that she assisted with the filing of her

daughter, Sarah Sussman’s, bankruptcy petition. Answer para. 133.
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| Over the next two years, the b.ankruptcy matter was litigated and
ultimately the bahkruptcy court dismissed the bankruptcy action finding bad
- faith conduct and conduct prejudicial to the administration of justice. Ih its
Juné 3, 2019, 23-page Memorandum Decisioh Following Trial on |
Contested Matters, which is_attached to his Report of Referee, the
bankruptcy court found the following, amongr’Other things:.

a. “The service of the writ of possession prompted a flurry of activity
and ultimately led to the filing of this bankruptcy case.”
Memorandum Decision Following Trial on Contested Matters, pg.
4. P Exhibit 49.

‘b. “The petition was filed, in person, by Ms. Gaffney. The petition is
handwritten and was not accompanied by bankruptcy schedules or
all required initial disclosures and statements.” /d. at 5.

c. “Throughout the events of October 23-25, 2017, Debtor was in
- Washington, D.C. Further, at that time, she did not reside at the
Clark Street Property, having moved to Washington sometime
around February 2016. When the chapter 13 petition was flled
Debtor lived and worked in Washington, D.C.” /d. at 7.

d. “Unfortunately for the Debtor, her claim to title to the Clark Street
Property arose from a deed that was declared void by the state
court before her bankruptcy petition was filed. The Final Judgment
served to strip Debtor of all legal and beneficial interest in the
property and effectively conveyed it to the Administrator. |
Accordingly, the Clark Street Property was not property of the -
bankruptcy estate subject to the automatic stay.” Id. at 10.

e. “Debtor’s right to possession was terminated by the Final
Judgment and the writ of possession. Further, Debtor was not in
physical possession of the Clark Street Property when her chapter
13 petition was filed, having relocated to Washington, D.C. over a
year before the petition. Rather it was her parents that were in

42




actual possession and her parents who wére dispossessed. But
her parents are not the debtors in this case.” /d. at 11.

The bankruptcy court made clear in its merhprandurh of disfnissal that
“the Clark Street Property wés not property of the bankrubtcy estate...” Id.
at 10. Stil|-, in bad faith rand with no legal basis for such a claim, Sarah
Sussman, through as'sistance and lguidanc_e of her mother, respondent,
- claimed homestead pfotecﬁons of the Clark Street property and swore to
séme in the bankruptcy filing. | |

The bankruptcy court’s mehworandum order furfher found:

a. “Filing a chapter 13 petition for an improper purpose evidences
bad faith. And filing a chapter 13 petition for purposes of
circumventing a final state court judgment can be an improper
purpose.” Id. at 16. ' ' '

b. “The events that transpired in the days leading up to the filing of
this case are not entirely clear, but one fact is crystal clear. The
sole purpose of Debtor’'s chapter 13 petition was an attempt to
relitigate issues that were or should have been litigated in state
court. The court determined Debtor’s chapter 13 petition was
.improper for that very reason, when it denied confirmation and
dismissed the petition. But even after Debtor converted her case
to a chapter 7 liquidation, the matters dominating the court’s
docket continued to revolve around the same state court disputes
between the Debtor and the Administrator, between the
Administrator and Ms. Gaffney, or among the three collectively.
The trial on the Contested Matters did little to dissuade the court
from this conclusion. It is simply not the function of this court to
relitigate state court issues...” Id. at 17. | -

Sarah Sussman, Ms. Gaffney’s daughter, appealed the bankruptcy

court’s findings and dismissal. On September 13, 2019, the appellate court
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~ affirmed the court's decision, finding the final judgment predated the
establishment of the property in bankruptcy. The United Sfates Diétrict
Court Middle District of Florida Tampa Division's Order also made the'
following findings:

a. “The controlling fact of the case is that this transfer of property by
final judgment occurred over one week prior o the filing of any
bankruptcy petition. Appellant filed this bankruptcy case after
sheriff's deputies came to enforce the writ of possession.” P
Exhibit 50.

b. f‘AppéIIant simply did not own the house as a matter of law or fact
‘when she filed the bankruptcy petition. That means the bankruptcy
estate never possessed the house. Whether or not the house was
subject to the Florida homestead exemption at one time was
simply not relevant: the house was never present in the
bankruptcy estate when the petition was filed.” Id.

-Ms. Gaffney’s attempts to go around the Final .Judgment_ and writ of
possession issued in Case No. 14-CA-3762 by filing a bankruptcy petition
for her daughter, clainﬁing her daughter possessed the Clark Street
property was false and dishonest. The numeroué records in Case No. 14-

- CA-3762, and thé findings of the bankruptcy court make it clear, as a
matter of law, that the Clark Street property was legally and properly
trahsferre_d to the Estate of John Gaffney. Ms. Gaffney, as an attorney,rwas

well aware of the legal implications of the Final Judgment. She has never

denied that the Final Judgment ordered transfer of the property to the
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Estate of John‘ Gaffney and voided hers, and her daughter’'s claims to the
property. Necéssarily, it must be concluded that resbondent made false
statements to the bankrubtcy court when she filed the P‘etition for Voluntary
Bankruptcy of Sarah K. Sussman claiming her daughter owned the Clark
Street property and legally h.ad arightto én automatic stay cdncerning |
same. The undersigned finds Ms.Gaf‘fn»eyfs actions following the service o_f
the writ of possession involved dishonesty, bad faith, obstruction of justice,

and a complete abuse of the court system.

Ms. Gaffney’s /nstruCtion fo Sarah Sussman to Destroy Evide;nce

As admitted by Ms. Gaffney in her Answer to the bar’s Complaint, Ms.
Gaffney filed: (1) a handwritten Petition for Voluntary Bankruptcy of Sarah
K. Sussmén (respondent’s daughter): and (2) a certificate of crédit |
counseling, purporting to evidence thét Sarah K. Sussman had taken the
credit cdunseling cburse required to be taken prior to filihg for bankruptéy-
on October 24, 2017. Answer para. 118. At a hearing in bankruptcy coﬁrt
on October 31, 2017, “[t}he Court ordered the parties to mediation and, in
doihg so, encouraged the participation of all parties tq the state court
- action.” P Exhibit 48 at 3. Sarah Sussman’-s claim that she had completed

the credit counseling course prior to filing the bankruptcy petition quickly
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became a contested issue. Despite knowledge of the contested issue,
respondent admitted in her Answer to the bar’e complaint that “...in
November of 17, December, eomewhere around that ‘time period, the
computer» actually just died. I'told her to smash the hard drive and just toss
‘the computer, because it was bad looking and pretty bad. She does it. She
smashes the computer and throws i,t — the hard drive, like you're supposed
to and get rid of it.” Answer para. 129. Thereafter, motions were filed,
- subpoenas were issued, and a mul»ti-day evidentiary hearing was held on
the issﬁe of whether Ms..Sussman completed the course and her
destruction of evidence in support thereof. See e.g. P Exhibit 51.

| Following the November 19, 2018, multi-day evidentiary hearing, the
| couﬁ issued_an-Order Granting Motion for Senctions Against Sarah |
Sussman for Speilatien of Evidence on November'ZO, 2018. P Exhibit 52. |
The bankruptcy court concluded that by destroying the computer, Sarah
Sussman “actedr with. the intent to deprive the Estateof its use in ’the
litigatien between the parties” and issued sa.netions- against Ms. Sussman.

Respondent has admitted that‘she directed her daughter, Sarah

Sussman, to destroy the computer. The clear intent of respondent’s
conduct was to deprive the Estate of evidence on the computer that eould

be relevant in the litigation between the parties. Spoilation of evidence is by
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definitioh contrary to honesty and justice and prejudicial to the
administration of justice and it is profoundly incredible that Ms. Gaffnéy

engaged |n such misconduct.

Ms. Gaffnev’é Affirmative Defenses

Lastly, Ms. -Gaffney plead two affirmative defenses in her Answer to.
the bar’s Complaint and the bar addressed both.defenses in its Motion for
Partial Summary Judgment. |

First Affirrﬁative Defense: Ms. \Gaffney alleged she has a
constitutional right under federal and state constitutions to pdlitical spée_bh
and to express her observations regardir.\g:prej.udices and attitudes of the
local judiciary. |

-. Ms. Gaffney did not provide evidénce or proper legal authority to |

- support this affirmative defense. The bar provided legal authority as a basis
to deny the affirmative defense and the undersigned finds the following |
based on that authority.

Ms. Gaffney fails to recognize that as an attorney her speech must
- comply with The Rules Regulating The F,Ioridé Bar. The license to practice
lawis a privil_eQe, hot a right, and it.can be restfictéd or rescinded by the

Fldrida Supreme Court at'any time. It is well established that an attorney
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can be found guilty of the Rules outlined in the Rules Regulating The
Florida Bar for statements made while having a license to praetice iaw.

The First Amendment does not protect attorneys who make
harassing or threatening remarks about the judiciary or opposing counsel,
Florida Bar v. Sayler, 721 So. 2d 1152., 1155 (Fla. _1‘998), and the right te |
free speech under both the Florida and United States Constitutions does

not preclude an attorney being disciplined for speech directed at the

judiciary. See Florida Barv. Wasserman, 675 So. 2d 103, 105 (Fla. 1996).

| In Florida Bar v. Ray, 797 So. 2d 556, 558 (Fla. 2001), the FIorida Supreme
Court held that statements made by an attorney which questioned the
veracity and integrity of a judge, as well as the judge’s fairness ata
hearing, were not protected speech under the Firet Amendment for

| purposes of an attorney disciplinary proceeding, as the attorney did not
'h.ave.an'objectively reasonable basis for making those statements. The
attorney was found guilty of violating Rule 4-8.2(a). The Supreme Court of

Florida has long held that atto_rneys, because of their standing as officers of
“the court, enjoy a conditional privilege that in some instances constrains
their free speech rights. The F/orida Bar re Amendments to Rules
Regulating The Florida Bar, 624 So. 2d 720 (Fla. 1993). The bar has a

‘substantial interest both in pretecting litigants and court personnel from
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disparaging conduct by attorneys and in preventing the erosion of
confidence in the legal profession.such behavior engenders. Lawyérs are
membeks of a privileged profession entailing obe_diencé to ethical rulés
which may require .abstention from what in 'other_ circumstances would be
constitutionally protected behavior. See American
Civil Liberties Union of Florida, Inc. v. Florida Bar, 744 F_ed.'Supp. 1094,
11097 (N.D. Fla. 1990). | |

The undersigned finds that Ms. Gaffhey failed to prove that any of her
statements are constitutionally protected and prevent a findihg of guilt -
- under the Rules Regulating The Florida Bar. |

Second Affirmative Defense: Ms. Gaffney argues that seeking
discipline against her for sbeaking up regarding prejudiciél conduct by
judgés' has the potential to create a “chiIIing effect” in reportiﬁg j»udicial.
misconduct. |

| Ms. Gaffney drid not provide evidence or proper legal authority to

support this afﬁrmative»defense’. The bar provided Iegal authority as a basis
to deny the affirmative defense and fhe undersigned finds the foIIQwin'g'
~ based dn that authority. |
Th.e. Florida Supreme Court has given the Florida Bar express

authority to prosecute attorneyé for violation of The Rules Regulating The
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Florida Bar. The Florida _S_upreme_ Court nas also given the Judicial
Qualifications Commission express aUtholrity to prosecute judges for
violations of the Code of Judicial Conduct. There are available procedures
in place that allow attorneys to report judicial misconduct in a way that does
not violate The Rules Regulating The Florida Bar. Alleging the possibility of
a “chilling effect” is not a legally vaIid affirtnative defense as plead.

The undersigned finds 'that Ms. Gaffney failed to prove that there is a
sufficient legal basis to find that a ."‘chilling effect” is an affirmative defense

preventing a finding of guilt under the Rules Regulating The Florida Bar.

3. Fina.l Hearing in Bar Proceedi_nq

Following the Order Granting in Part The Florida Bar’s Motion for
Partial Summary Judgment, Ms. Gaffney filed a Motion for |
Reconsideration, requesting reconsideration of every finding. The argument
pot forth by Ms. Gaffney was that her due process rights had been violated
because summary judgment had been entered prior to the olose of
discovery. The bar filed a response to the Motion for Reconsideration and
Ms. Gaffney filed a Supplement. A hearing was held on the motion,
~ response and supplement, and all parties, including Ms. Gaffney, were
raf'fOrded an opportunity to provide argument. After hearingargument and

reviewing of the filings and precedent, the motion for reconsideration was
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denied. Ms. Gaffney’s due process rights were not.violated by-entry of the
order granting partial summary judgment. FUrther, Ms. Gaffney was not
prevented from completinp dis.covery in this bar prpceeding.Even after the
order on sunwmary-judgment was entered, Ms. Gaffney had every discovery
tool available to her, including depositions. |
Several months later, in July 2022, a final hearing was held on the
remaining issues/rules. The issues that remained to be adedicated wer‘e:.
1. Whether Ms. Gaffney violated Rule 4-3.3(a), re_l'ated to Count I
2. Whether Ms. Gaffney violated Rule 4-8.4(c), related to Count I
3. Ms. Gaffney admitted, and the bar proved in it's Motion for Partial
Summary Judgment, that Ms. Gaffney did not appear for her
March 11, 2015, deposrtlpn in Case No. 14-CA-3762. Ms. Gaffney
'may presentr evidence at the final hearing that she is not guilty of
violating any Rules Regulating The Florida Bar related to that
nonappearance.
During the. final- hearjng,.the bar called one witness to testify: Michael
| Kangas_, Esq. In addition, the bar entered into evidence sixty-se\ren (867)

~ exhibits, identified in the record as P1-67. |

1 After the Order Granting in Part The Florida Bar's Motion for Partial Summary Judgment, but before the
final hearing, the bar filed a Notice of Voluntary Dismissal Without Prejudice as to Rule 4-3.3(a) in Count
L.
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Also, dqring the final hearing, Ms. Gaffney testiﬁed on her own behalf
and called five ‘witne'sse.s: E. Michael Isaak, Esq., J. Kevin Carey, Esq.,
Sarah Sussman, Gilbert Singer, and Michael Sussman. Ms. Gaffney
entered one exhibit into evidence, identified in the record as R29.

Based on the evidence presented at the final hearing, the
undersigned finds the followin'g additional facté were proven by clear and

convincing evidence:

Ms. Gaffney’s Failure to Appear at her March 11, 2015, Deposition
| It is undisputed that Ms. Gaffney did no_t. appear for her depo;,itidn,
which was properjy noticed, on March 11, 2015, in Case No. 14-CA-3762.
Ms. Gaffney admits she did not appear, and a certificate of nonappearanbe
~ was issued and filed in the case, as can be seeﬁ on P Exhibit 4. The issue
- was whether Ms. Gaffney knowingly failed to appear and whether she had‘
some defenrsre that would prevent the undersigned from finding Ms. Gaffney
violated fhe ru[es related to her nonappearance.
Ms Gaffney testified during the final hearing that she did not know

about the M_arch 11, 2015, depositi‘on, before the deposition date. She

supported that positibn by offering the following afgu_ments: Mr. Levine did
not tell her about the deposition; and as soon aé she found out, she filed a

Notice of Clarification with the court.
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Those argum-en_ts,‘ however, do not prove Ms. _Gaﬁney di.olln’t know
about the deposition until after the »deposition date. But, rather, the éxhibits
in the underlying métter, as well as Ms. Gaffney’s filings in this bar case,
and her Notice of Clé_riﬁcatipn_ prove that Ms. Gaffney did know about the
depositi_on by at least March 10, 2015, the day before thé deposition. |

On April 29,2022, Ms. Gaffney filed a Motion for R_econsiderétion ih
this bar proceeding. On page 6, para. 30, Ms. Gaffney addregses her
 knowledge of the depositidh. The motion states, “[a]s soon as Respondent
found out about fhe deposition — through a third party and ndt her attorney
— Resbondent filed arNotice of Clarification in the file'and fired Mr. Levihe.”

lmpbrtantly, Ms. Gaffney, in her own fiIing in this b’é'r_ matter, assérts she
learhed of the deposition from a third party. _She does nbt say who the. th.ird
party is or on what date she fou’n_d out, but during cross examination on
July 19, 2022, the bar asked the following question, in sum,“[ijn your motion
for reconsideration, filed in this bar case, you stated you found out about
the deposition thro.ugh-a_thi_rd party. Who was the third party?”

Ms. Gaffney testified that the third party Was Carter Andersen, a
Judicial Nominating Commission member. -

So, it is clear Ms. Gaffney found out about the deposition frdm Carter

Anderson. The next logical question is, when did she find out from Carter
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Anderson? The answer can be found in the Notice of Clarification'Ms;
Gaffney filed in the related probate métter in December 2015, which was
entered into evidence. P Exhibit 67. In thatNotice, Ms. Gaffney stated she
spoke with Carter Anderson on March 10, 2015, the day before her |
scheduled deposition. It is Ms. Gaffney’s own statements that proVe she
foun‘d.out about the'.deposition on March 10, 2015.

DuringM's.-Gaffney’s testimony in the final hearing 'however, she was
unclear and unspecific and simply placed blame on everyoné else,
including Mr. Levine. | do not find Mé. Gaffney’s testimony that she did not
know about the deposition before the date of the dep»osition to be _credible.

l_t IS aléo telling that Ms. Gaffney ne_vér once, ih the 14-CA-3762 case,
where the deposition was scheduled, told the court she didn’t k.now about
the deposition at all before March 11, 2015. To this refereé’s knowledge,
nowhere in the over 450 docket entries, does Ms. Gaffney file something
with the court saying sher.didn’t know about the depo_éiﬁon at all before .
March 11, 2015. Rather, Ms. Gaffney took the position with the 14-CA-3762
court that she was given “untimely notice” of the depositidn. Furthermore, -
Ms. Gaffney sticks with that position in the beginning of this bar matter. In

her Answer to the bar's complaint, filed, July 12, 2021, Ms. Gaffney‘says
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Mr. Levine fariled to “timely notify her”. Not that he failed to notify her
entirely.

Laétly, Ms. Gaffney continues to argue that as soon as she found ouf
- about the depositioh, she filed a Notice of Clarification in the case. That is
not stported by thé evidence. There was no Notice Of Clarification filed in
Case No. 14-CA—3762, as_evidenced by the court’s docket. P Exhibit 4.
Furthermore; the Notice of Clarification that Ms. Gaffney provided to the bar
and thaf was enfered into evidence as P Exhibit 67, was filed in the probate
- cése (Case No. 12-CP-221) on December 23, 2015, nine months after the
March 11, 2015, deprition date. When the bar asked Ms. Gaffney during
her téstimony about why it had been filed i_n the pro'bate court, Ms. Gaffnéy
.said she also filéd itin 'the 14-CA-3762 case on Dec’embér 23, 2015. The
docket in 14-CA—3762, however, does not reflect a notice of clarification on
- any date, most importantly not on or around the date of the deposition,
March 2015. FUrther, Ms. Gaffney has never shown a notic_e of clarification
with a case heading thaf reﬂectéd Case No. 14-CA-3762. Ms. Gaffney
adrﬁitted druring her cross examination thét the Notice o_f Clarification does
not say anywhere in it that she did not know abouf the deposition before

the March' 11, 2015, deposition date.
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The evide'née presented establishes that Ms. Gaffney found out about
the deposition frorh Carter Anderson on March 10, 2015, thé day before the
scheduled deposition. Ms. Gaffney’s testimony during the final hearing,
which at times contradicted the timing, is not credible.

In addition, the bar questioned Ms. Gaffney about what she was .
dding on Maréh 11, 2015, that woul'd have prevehted her from attending the
deposition once she found out about it. Ms. Gaffney could' not recall what
her commitments were that day. Thus, nd credible evidence was presented

| by Ms. Gaffney to defend her nonappeérance.

It is clear and convincing to the undersigned that Ms. Gaffney had
knowledge of the deposition scheduled for March 11, 2015, at least one
day beforé the deposition,l_and yet she wiIIfuIIy failed to appear. This is

, supborted by the following court documents: Notice of Deposition,
Certificate of Nonappearance, and the court docket in Case N-o. 14-CA-
3762; as well as the Notice of Clarification in Case No. 12-CA-221; and the
Motion for Reconsideration and Answer filed in this bar proceeding.

' Ms. Gaffney’s Deceptive Conduct in Case No. 19-CA-2729

In granting the bar’s Metion for Partial Summary Judgment, in part, -
the undersigned ‘already determined Ms. Gaffney engaged in bad faith

conduct by prosecuting Case No. 19-CA-2729 with her co- |
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counsel/husband. | concur with the trial court that the 19—CA-2729 case
was frivolaus.What was still ripe for consideration at the final hearing in
this matter Was whether Ms. Gaffney lacked candor to the court and
engaged in dishonest and deceptive conduct related to thaf .Iitigation.

First, the bar alléged M.s. Gaffney engaged in deceptive conduct,
prejudicial fo the administration. of justice, when she advocated and
pursued the case .in Plant City, Florida. In March 2019, after the final
judgment in Case No. 14-CA-3762 was per curium affirmed by the Second
D;istrict Court of Appeals, Ms Gaffney’s husband (and her counsel in most
of the related underlying matters.) filed a lawsuit on _behalf of Ms. Gaffney’s‘
and his daughfer against the Estate of John Gaffney and other related
_ parties on the samé issues already adjudicated in Case No. 14;CA3762-.
Ms. Gaffney filed a notice of appearance on behalf of her daughter, the
plaintiff, the following month, on April 8, 2019..P_ Exhibit 43. Msl. Gaf_fney
.remained co—caunsel with her husband, Mr. Sussman, for the rest Qf the
lawsuit, until his unforfunate passing in Decembef 2021. As of fhe-date of- ‘
the final hearing in this bar matter, Ms. Gaffney remained sole counsel of .
record in that proceeding. |

At the time the complaint was filed, Mr. Sussman also filed a Reque_st

for Division Assignment, requesting the case be put in the East Division of
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Tampa. P Exhibit 72. Of impdrtance, all the other cases, relatéd to the
parties and property at issue, both pending at the time and previously
resolved, were in the Tampa Division. |
" The bar called Michael Kangas to testify in the bar procéeding. '
During the final hearing, 'Mr. Kangas testified that irﬁmediately ubon
learning df the new case being filed, he reaéhed out to Mr.. Sussman via
phone and email and ésked for the case to.be,mOVed to Tampa, since
obviously this lawsuit involved the same parties and issues as the 14-CA-
3762 case. Mr. Sussman responded in an email, opposing the transfer, and
threatening to s.eék fees and costs if Mr. Kangas sought td transfer
divfsions. P Exhibit 73. | |
It is evident by the Request for Division Assignment and the emails
- between Mr. Kangas and Mr. Sussrhan, fhat the intent from the beginning
was to file and prosécute the 19—CA-2729 case outs.ide of Tampé. This
required Mr. Kangas to file a Motion _to Transfer Case from E_ast Division. P
'Exhibit 74. Thereafter a hearing was held on the transfer motion, ahd Ms.
Gaﬁ’ney appeared. to oppoée_ the motioﬁ. Mr. .Kangas festified in the bar
procéeding that Ms. Gaﬁney argued at the hearing in Case No. 19-CA-
2729 that the case shduld_ stay in the East Division because Ms. Gaffney

could not get a fair trial in Tampa. Ms. Gaffney knowingly argued in support
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of the complaint being filed in the east division,_ and during her bar |
testimony,' she defended same.

It is clear to the undersigned» that the complaint was filed in a different
division for the purpose of attemAptin'g to secure a new judge who would
relitigate the_ issues already adjudicated by the trial court, the appellate
court and the Supreme Court of Florida in Case No. 14QCA-3762. The trial
court agreed and étatéd the following in an order dated July 25, 2019;

“The instant case was filed in the East Division of the Court (Plant

City) in at an obvious attempt at forum shopping. Plaintiff’'s counsel

knew that if he filed the case in the Tampa Division, that the case

would eventually be transferred to the undersigned since it involves

the same issues, law and facts as case 2014-CA-3762."

P Exhibit 45.

f

Ms. Gaffney’s appearance in the césé and argumént in opposition of
the Itransfer to Tampa evidences her intent to deceive the court in Case No.
19-CA-2729. The bourt in Plant City did not buy into Ms. Gaffney’s_
arguménts in opposition and granted the request to transfer the case to
Tampa. Then, after transfer, as séen by Ms. Gaffney multiple times over,
she filed a motion to disqualify the ass‘igned TampajUdge. The motion {o
disqualify was denied in a scathing July 2019 érder. [n that order the court
stated, in part, |

“Because of the attempt by the Plaintiff in this case to forum shop and
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circumvent the rulings of this Court and the affirmation by the Second
District Court of Appeals, it is incumbent upon this court to thwart the
attempted illegal usurpation of this Court’s authority. It is
inconceivable that the Plaintiff herein should.reap the benefit of filing.
a “‘new” case, (2019-CA-2729), through forum shopping and filing a

~ motion to disqualify that requires an automatic disqualification of the
undersigned judge, when that new case alleges the same facts, .

" issues and laws as in the old case (2014-CA-3762) and is asking for
relief that is contrary to the judgment in the prior case.”

P Exhibit 45.
Ms. Gaffney’s active participation regarding the division assignment

of Case No. 19-CA-2729 was knowingly and intentionally 'deceitful..

Ms. Gaffney’s Misrepresentations and Lack of Candor Towards the

Tribunal in Case No. 19-CA-2729

The bar alleged Ms. Gaffney lacked candor to the bourt and hade
misfepresentations to the court in Case No. 19-CA-2729. More specifically,
that Ms. Gaffney was dishonest, made misrepresentations, failed to c_orfect
misrepresentations and omitted information to the court.

| Firét, the bar entered into evidence, and | reviewed, the Complaint for
Declaratory Relief, filedrMarch 13, 2019, iniﬁating Case No. 19-CA-2729. P
Exhibit 41.. Sevéral statements are at issue inrthis complaint, and | find the
-following related to each. | |

Exhibit 41, Page 9, paragraph 73 states in relevant part,
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“Neither the state court proceeding, or this proceeding, involve the
same parties or privies; there is a lack of identity of causes of action,
I.e. they are not the same.”

‘This is a false statement that is directly contradicted by Case No. 14-
CA-3762, the rulings in the Court of Appealé in the same case, the July
2019 Order from the 19-CA-2729 case, as well as by Mr. Kangas’
testimony in this bar proceeding.

Mr. Kangés testified that aftér Ms. Gaffney lost in the appellaté cdurt
regérding her appeal of the final judgment in Case No. 14-CA-3762, the 19-
» CA-2729 case was initiated against the same parties, related to the same
i'ssues, namely, the Clark Avenue property. This is further evidenced by the
July 2019 court order issued in the 19-CA-2729 case which held, in
relevant part,
“It is inconceivable that the Plaintiff herein should reap the benefit of
filing a “new” case, (2019-CA-2729), through forum shopping and
filing a motion to disqualify that requires an automatic disqualification
~of the undersigned judge, when that new case alleges the same - -
facts, issues and laws as in the old case (2014-CA-3762) and is

asking for relief that is contrary to the judgment in the prior case.”

P Exhibit 45.

In addition, the statement that the cases do not “involve the same
parties” is clearly contradicted by comparing the style headings of the 19-

CA-2729 complaint and the 14-CA-3762 Final Judgment. P Exhibits 41 and-
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25. Sarah Sussman and »the Sussman Family Trust are defendants in the
14-_CA—3762 case and are plaintiffs in the '19-CA--2729 case. Ph'illip A
Baumann as Administrétor ad rLitem of the Estate of John J. Gaffney was
fhe plaintiff in the 14-CA-3762 case and is one of the defendants in the 19-
'CA-2729 case. This is clear and uncontroverted. Thus, the statement to the
court in the 19-CA-2729 complaint, para 73, that the same parties aré not
involved is a misrepresentation that Ms. Gaffney ‘to» date has not corrected.
| Alsp,_on page 11 of the complaint in 19-CA-2729, several requests
for relief are listed. The‘ third listed request for relief is, “[v]oid the Judglment
entered unlawfully in Case Number 14-CA-003762.” P Exhibit 41. There is
no evidence that the-final judgment entered in Case No. 14-CA-3762 Was _
entered unlawfully. To the contrary, the S_ecohd District Court of Appeals
upheld the final judgment-as legally valid, thus making it a lawful judgment.
Furthermore, Ms. Gaffney .re'quested theVVSupreme Court of FIoridar
intervene on the issue of the final judgment, to which the Court rejected.

It is evident by Ms. Gaffney’s conduct in the past'several years, as
well as throughout this bar proceeding, that she believes the final judgfnent
is invalid or “void”. However, Ms. Gaffney’s belief does not make it true.
There has never been a finding by any court th'a.t the final judgment was

entered unlawifully. Stating the final judgment was entered unlawfully on
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page 11 of the 19-CA-2729 co-mplaint is a false representation.to_the court
that Ms. Gaffney to date has not corrected.- | |

The next document filed in Case No. 19-CA-2729 that was entered
into evidence by the bar and that the undersigned reviewed for
misrepresentations was the Motion for Relief from Judgment, filed October
. 27 2020. P Exhibit. 47. The motion contains four misrepresentations: page
3, paragraph 6; page 4, paragraph 11; page 8, paragraph 25; and page 25,
 the Wherefore clause. |

The bar entered into evidence P Exhibit 54, which is the transcript -
excerpt of a July 13, 2020, heering wherei_n. Mr._Kengas.was testifying in |
court. The trénsCript Contradicts the statements and allegatiohs made in the
Motion for Relief from Judgment. Furthermore, Mr. Kangas testif.ied in th-e
bar proceeding that' the representations by Ms. Gaffney in the Motion for
Relief from Judgment were false. |

Ms. Gaffney did not enter any documentary_ evidence related to this
issue and did not provide any witness testimony to addrese same. Actually,.
Ms. Gaffney did not even address the misrepresentations in the Motion for
Relief from Judgment‘in her own testimony in the bar proceeding. Rather,

the only argument Ms. Gaffney put forth in her defense of these
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misrepreséntations to the court is that she wasn'’t the drafter of the
r'docurmen'ts. |

..The bar’s posiﬁon is that Rﬁle 4-3.3 does not require an attorney to
be drafter, or the filér of the document that contains misstatements. |
concur. Ms. Gaffney is responsible for the misrepresentations to the court
because she was co-crounsel in the.case and because she has hever made
any effort to correct or amend the misrepresentations. To thé cohtrary,
during her testimony in this proceeding Ms. Gaffney said she intended to
-mO\'/e forward with the motion and complaint_ in Case No. 19-CA-2729, as
counsel for her déug_hter. | |

Ms. Gaffney épecifically advocated in support of the cdmplaint and
had a duty to co_rrect the multiple misrépresentations that wére made within
it, but she failed to do so._Further, Ms. Gaffney is counsel of record and
defends and supports fhe Motion for Relief from Judgmént and'thus must
be held accounfable for the misstatement within it. |

The undersigned felies upon the Court’s ruling in Florida Bar v.
Burkich-Burrell, 659 So.2d 182, wherein The Supreme Court of Florida
found the respondeht _at’torney'guilty of making misrebreéentations to the
court because_ she failed to properly review. and check the information and

-omissions made by her client in responses to interrogatories. In that case,
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the client made omissions and Vmisrep‘resentations, and thre client wés the
one who signed the document. The Court, however, fouhd the respondent
attorney guilty of violating the rules because she failed to “check or review
the ihterrogatdries for correctness and truthfulness”. Further the Court
stated that by “her inaction” she assisted the client in withholding |
information from the Court. The positibns outlined by the Supreme Court in
Burkic_h-Burrel/ directly contradict Ms. Gaffney’s position that she is not
responsible for anything if she is not the drafter.
| Lastly, the bar alleged Ms. Gaffney repeatedly failed to disclose
| | material fac;ts and relevant authority to the court in 19-CA-2729. The‘
evidence presented established the folldwing:
1. Ms. Gaffney never disclosed to the 19-CA-2729 frial court that the
Second District Court of Appeals had affirmed the final judgment in
Case No. 14-CA-3762. o |
2. Ms. Gaffney never disclosed to the 19-CA-2729 trial court that
Second District Court of Appeals issued ité Mandate regarding the
final judgr’n_en’t three months after the 19-CA-2729 casé had been
initiated. | |
3. Ms. Gaffnéy never disclosed to the 19-CA-2729 trial court that the

Supreme Court of Florida issued an order dismissing Ms.

65




Gaffney’s attempt to have the Suprerhe Court review the 14-CA-
3762 final judgment in May 2019,
It is clear from the evidence presented that these rulings are frorﬁ the
Controlling jurisdiction and Ms. Gaffney neVer notified the couﬁ in 19- -
- CA2729. Mr. Kangas testified abqut these ruIings,.and they were entered
into évidence in this proceeding. FLthher, Mr. Kangas testified that Ms.
Gaffney failed to notify the court in 19-CA-2729 of the court of appeals and
Supreme Court of-FIorida decisions. P Exhibits 41-47. Ms. Gaffnley did ndf
enter any documenta_ry evidence or provide any witness testimony to
address this issué.
It has been prbven be clear and convincing evidence that Ms.
- Gaffney failed to disclose to the.1 9-CA-2729 tribunal legal authority in ther
controlling jurisdiction know to Ms. Gaffnéy to be directly adverse to her
position. Ms. Gaffney’s conduct rélated to Case No. 19—QA-2729 was

deceitful, misrépresentative, and lacked céndor.
Ms. Gaffney’s Affirmative Defenses

Ms..Géﬁney plead two affirmative defenses in her Answer to the bar's -

Complaint.
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Fii’st Affirmative Defense: Ms. Gaffney aII‘eged she has a
constitutionai right under fédefal and state constitutions to pplitical sp_eech
and to express her observations regarding prejudices and attitudes of the |
local judiciary. | | |

- Ms. Gaffney'did not specify in her Answer what Rules Regulating The
Florida Bar this defense is applicable to, if any. Nor did she present any
evidence or legal authority in support of thié affirmaiive defense ét trial.

While it can be'reasona_bly pre.sumed that this affirmative défense would
not apbly to the Rules at issue in the trial, namely Rulés 4-3.3 and 4-8.4(c),
in an abundance of caution the referee will adaress the defense here. | rely
upon and incorpoi’ate my findings above regarding this affirmative defense
and .find that Ms. Gaffney faiied to prove by clear and convincing evidence
that any of her statements are constitutidnally protected and prevent a
finding of guilt Linder the Rules Regulating The Florida Bar. |

Second Affirmative Defense: Ms. Gaffney argues that sé.eking
discipline against her for speaking up regarding p»rejudicial condUct by
judges has the potential to create a “chilling effect” in reporting judicial
misconduct. :

Again, Ms. Gaffney did not specify in her Answer what Ruies

'Regulating The Florida Bar this defense is applicable to, if any. Nor did she
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~ present any eyidence or Iegall autHority in..support of this affirmative
defense at trial. While it can be reasonably presumed that fhis affirmative
defense would not apply to the Rules at issue in the triral, namely Rules 4-
3.3 and 4-8.4(e), in an abundance of caution the referee will address the
defense here. | rely upon and incorporate my findings above regarding this
affirmative defense and find that Ms. Gaffney failed to prove by clear and
convincing evidence fchat there is a- sufficient legal basis to find that a
“chilling effect” is an affirmative defense preventing a finding of guilt under

the Rules Regulating The Florida Bar.

| IV. RECOMMENDATIONS AS TO GUILT.
| recommend that Ms. Geffney be found guilty of violating the

following Rules Regulating The Florida Bar:

1. 3-4.3 (Misconduct and Minor Misconduet);

2. 4-3.1‘ (Meritdrious Claims and Contentions);

3. 4-3.3(a) (Cendor Towards the Tribunal);

4. 4-3.4(c) (Fai'rness to Opposing Party and Counsel) ;

5. 4-3.5(c) (Impartiality and Decorum):

6. 4-8.2(a) (Impugning Qualifications and Integrity of Judge);

7. 4-8.4(a) (Misconduct);
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8. 4—8.4(@) (Conduct involving dishonesty, fraud, deceit): and -

9. 4-8.4(d) (Conduct prejudicial to the administration ofjustice)._
Count Il

1." 3-4.3 (Misconduct and Minor Misconduct);

2.., 4-3.1 (Meritorious Claims and Contentions);

3. 4-8.4(.a)' (Misconduct);

4. 4-8.4(c) (Conduct involving dishonesty, fraud, deceit); aﬁd-

5. 4-8.4(d) (Conduct prejudicial to the administration of justice).

V. SANCTIONS HEARING

A sanctioné hearing was held on AuguSt 5, 8,.and 9, 2022, via zoom.
The bar Called one witness to testify: Michae_l Kangas, Esq. In addition, the
bar entered into evidence forty-five (45) exhibits, identified in the record as
bar's sanctions exhibits 1-45. Further, the bar filed Notice of Authority for
Sancﬁons Hea_fing'with attached case law and a Memérén’dum of .Law for
Sanctions.

Ms. Gaffney testified on her own behalf and called nine witnesses:
Michael Sussman; Trpy Lovell, Esq; J. Kevin Carey, Esq.; Gilbert Singer,
Eéq.; E. Michael Isaak, Esq.; Sheldon McMuIIeh, Esq.; Robin Trupp, Esq.;

Frank Schellace, Esq.; and Thomas Gaitens, Esq. Ms. Gaffney did not
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e_hter any exh-ibits into evidence at the sanctions hearing. Ms. Gaffney filed
a sanctions memorandum prior to the hearing and a written closing
argument aft_er the heerihg.

| My findingsron the aperopriate discipline after the sanctions hearing

are outlined below.

VI. STANDARDS FOR IMPOSING LAWYER SANCTIONS

The bar filed its Notice of Authority for Sahctions He'afing ahd
Memorandum of Law for Sanctions on July 25, 2022, and relied upo n
Standards 6.1, 6..2, 71, 32 and 3.3 in support of its requested sanction:
disbarment. |

Ms. Gaffney argued against the Standards provided by the bar and
requested the referee find three rﬁitigating factors apply, in SUpport of her-
requested sanction:' admonishment. :

! COhsidefed the foll_owing Standarde prior to recommendihg discipline
and make the following findings on each: |

Standard 6.1 False Statements, Fraud. and Misrepresentation

Absent aggravating or mitigating circumstances, and on application of
the factors to be considered in imposing sanctione, the following sanctions

are generally appropriate in cases involving conduct that is prejudicial to
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the administration of justice or that involves dishonesty, fraud, deceit, or
misrepresentation:

: (a) Disbarment. ‘Disbar_tn‘ent is appropriate when a iawyér: (1) with the
intent to deceive the court, knowingly makes a false statement or submits a
false document; or (2) improperiy withholds material information and
causes_serious or potentially cerious injury to a party or causes a significant
cr potentially significant adverse effect on the legal proc_éeding.

Comment,_ in part: Lawyers who engage in these practiceé violate the
most fundamental duty of an officer of the court. As the court noted ina
case where a lawyer was disbarred for making in_tentional
misrepresentations to ajudge, “[a]n officer of the court who knowingly
seeks to corrupt the legal process can expect to be excluded from that
process.” See Florida Bar v. St. Louis, 967 So. 2d 108, 122-23 (Fla. 2007).

‘Ms. Gaffney engaged in conduct that was intended to deceive the
bankruptcy court when she filed a petition for bankruptcy on behalf of her
daughter with the purpose of improperly staying the writ of possession in
the 14-CA-3762 ca_se; The petition Ms. Gaffney filed on behalf of her
daUghter claimed that the Clark Avenue property was the property of her
, daughter. That was false. The court in 14-CA-3762 and the court of |

appeals issued orders ‘specifically conveying the property to the Estate of
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John J. .Gaffney. Later, the bankruptcy court learned that the property Ms.
.Gaffney was alleging belonged to her daughter in the bankruptcy petition,
wes notin fact hers at the time of the bankruptcy filing. Ms. Gaffney
engaged in intentionally deceitful conduct for her personal benefit, and the
bankruptcy court did not accept it.

Fur_therrnore, Ms. Geffney improperly refused to answer depOsitions
questions in Case No. 14-CA-3762, thereby withholding material
i‘nformation in the case. Ms. Gaffney was court ordered to answer the
questions, and she refused. This had the potential of causing significant
adverse effect on the legal proceeding, and would h'ave,' had reepondent
not also engaged in other misconduct which led to her own default later in
the case. Respondent engaged in the behavior disoussed in both Standard

6.1(a)(1) and (2), thus warranting disbarment.

.Standard 6.2 Abuse of the Legal Process

| . Absent aggravating or mitigating circumstances, and on application of
the factors to be considered in imposing sanctions, the following sanctions
are generally appropriate in cases involving failure to expedite litigation or
bring a merito.rious claim, or failure to obey any obligation under the rules of
a tribunal except for an open fefusal based on an assertion that no valid

- obligation exists:
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(a) Disbarment is appropriate when a lawyer causes serious or
potentially serious'interference with a Iegél’ proceeding or knoWineg
violates a court order or rule with the intent to obtain a benefit for the lawyer
or another and causes serious injury or potentially serious injury to a party.

- Comment, in pért: ’“LawYers should be disbarred for intentionally
misusing the judicial process to benefit}the lawyer or another when the
lawyer's conduct causes injury or potentially serious injury to a party, or
seridus or pot‘entially serious interférence with a legal proceeding.”

Ms. Géffney filed multiple lawsuits seeking the same rélief and also.
pursued art action in a venue she kn‘ew to be improper while actively
. opposing its transfer to the ptoper venue. ltis .hard to understand how
significantly Ms. Gaffney has abused the judicial- process to benefit herself
, and her family. Ms. Gaffney haé attempted to circumvent the court’s , |
authority in Case No. 14—CA-3762 by improperly filing.other lawsuits in the
sa_ime cirt:uit, filing a frivolous bénkruptcy petition to interfere with the writ of
possesston, and violating the court’s Final Judgment. Ms. Gaffney has
shown a blatant disregard for-the 13th Judicial Circuit 'Court-, Second |
Distri_ct Court of Appeals, and the BankrUptcy Court. Apart 'frpm her
behavior throughout the underlying litigation, Ms. _Géffney engaged in

inappropriate behavior in th_e bar prot:eedings, which also fits in this
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standard and _wiII be eutlined more below. Ms. Gaffney’s conduct in both
the underlying actions and the bar proceedings caused serious interference
with legal proceedings and she continues to interfere with humerous other
legal proceedihgs as recent as this month. Based on Standard 6.2, Ms.

Gaffney’s misconduct warrants disbarment.

Standard 7.1 Deceptive Conduct or Statement and Unreasonable or

Improber Fees

Absent aggravating or mitigeting circumstances and on application of
the factors tp be considered fn imposing sanctions, the following sanctions
are generally appropriate in cases involving decepti've conduct or
statemenfs... :

(a) Disbarment is appropriate when a lawyer intehtionally engages in -
conduct that is a violation of a duty owed as a professional with the intent to
“obtain a Ieenefit for the lawyer or another and causes serious or potentially
seriours injury to a client, the public, or the legal system.

Ms. Gaffney intentionally brought actiohs she knew or should have
known were frivolous and without merit, a clear violation of a duty owed by
a legal professionarl. Fuﬁher, Ms. Gaffney’s repeated motions to diequalify
judges in the 13th Judicial Circuit, totaling over a dozen, evidences her

violation of a duty owed as brofessional. Ms. Gaffney authored and signed
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undér oath many affidavits, which she later filed with many courts, making
impugning and disparaging remarks about thé judiciary. She repeatedly
made dispéraging statements about the judiciary for her own personal
-benefit and to the detriment of thé legal system. Ms. Gaffney’s conduct fits
squarely under Standard 7.1(a), again demonstrating that disbarment is
appropriate. |

Standard 3.3 Aggravating Factors

The Florida Bar reiied updn'the facts and evidence presented in its
_' Motion for Partial Summary Judgment, at trial, and at the sanctions hearing
and airgued the following aggravating factofs applied: (b)(2) selfish rﬁotive;
~ (b)(3) pattern of misc:onduct; (b)(4) multiple_ offenses; (b)(5) bad faith
obstr.uction of the disciplinary proceeding by intentionally failing to comply
with rules or orders of the disciplinary agency; (b)(6) submission of false
evidence, false statements, or other deceptive practides during the
disciplinary process; (b)(7) refusal to acknowlédge wiongful nature of
misdonduct; ahd (b)(9) substantial experience in the practice of Iaw.

| find all seven aggravating factors argued by the bar apply.and justify
an increase in the degree.of discipline to be'impoéed against Mé. Gaffney.
More specifically, the following facts and evidence support the referee’s -

findings regarding the aggravating factors:
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3.2(b)(2) Dishonest or selfish motive

Ms. Gaffney's motive througho'ut the years of protra,cted Iitigatio.n she
filed, was a party to, or was otherwise involved, were clear: to get the'Clrark
Avenue property'back with_out regard for who she defamed in the process.
Despite the fact that Ms. Gaffney has exhaustéd her appellate remedies
and the matter has been adjudicated againét her posiﬁon many times 6ver,'
‘Ms. Gaffney continues to seek return of the property to date. |

This is furthe_r evidenced by IVIs. Gaffney’s recent persoha_l
bankruptcy case, which was presented in evidence by the bar at the
sandions hearing. Seé Sancfions Exhibits 1, 2, and' 12. On February 22,
2022, Ms. Gaffney ﬁled a voluntary petition for Chépter 13 bankrupt'cy.‘
Amazingly, on page 9 of her petition, Ms. Gaﬁnéy claims she owns an |
intereét in the Clark Avenue prOpérty. More specifibally, she c;laims éhe .
owns the ehtire amount of the property, $556,000.00, and that the property
is Her homestead. It is unfathomable how Ms. Gaffney can aésért such a |
dishonest, misrepresentaﬁ_ve, patently false statement to another court. The
following courts have issued orders upholding the Final Judgment which
conveyed the property to the Estate of John J. Gaffney: Circuit Court in 14-
CA-3762; Second Distrigft Court of Appeals; Supreme Court of Florida;

Bankruptcy Court in Case No. 8:17-bk-08959-RCT; Circuit Court in 19-CA-
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2729. This Iist is not all-inclusive. Ms. Gaffney's assertions in her personal
bankruptcy petition 'directly eontradict not _onty the court’s orders, but reality.
Ms. Gaffney has completely disregar’ded the rules and orders of many
courts and has engaged in conduct in ctirect contradiction of the law. Ms.
Gaffney continues te act selfishly and dishenestly for her own personal
benefit and to the determined of the legal profession.

3.2(b)(3) Pattern of misconduct

Litigatiqn surroutnding a property belonging to the Estate of John J.
Gaffney has been oﬁgoing for ten years. For ten years, Ms. Gaffney has
been filirng Iawsuit.after lawsuit and appeal after appeal, trying to regain the
property. Her conduct related to same has beeh unprofessional, deceitful,
and meritless. Ms. Gaffney engages in the same pattern of unprofessional.
, behavior in all the cases she is involved in concerning the property at issue.
For that reason, this factor is considered in ag»gravation. |

Furthermore, bursuant to_this Court’s history of taking into
consideration a re'spondents’ behavior during bar disciplinary. proceedings,
[ find the following misconduct by Ms. Gaffney in this bar proceeding as
evidence ot a pattern of misconduct:

1. Violation of Ru/e 3-7.11 General Rule of Procedure and -Referee’-s

Case Management Order dated August 24, 2021.
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In direét contradiction of the prior referée’s order and Rule 3-7.11
" General Rule of Prbcedure, Ms. Gaffney sent witnesses invalid subpoenas,
signed by her pro hac vice counsel. See R. Regulating The Florida Bar
Rule 3-7.11(d)(1); Sanctions Exrhibi'ts 24-31; The Florida Bar’s' -
Memorandum of Law for Sanctions attached hereto. -

2. Fai[ure fo Appeér at Two Depositions in the Bar Proceeding.

Ms. Gaffney, as her oWn co-counsel in this bar matter, failed to
appear at h)vo depositions. Ms. Gaffney failed to appear for én April 4,
2022, withess deposi.tion, which had been scheduled by court order and a
June 13, 2022, wftness deposition which has been 'properly noticed. Ms.
Gaffney was co-counsel and local coIUnseI, had knowledge of both-
depositions, and willfully failed to appear.- See Sanctions Exhibits 32-35;
The Florida Bar's Memo_randum of Law for Sanctions attached hereto.

3. First Violation of April 19, 2022, Order on Discovery: Failure to
Comply with Rule of Civil Procedure 1.280(b)(5). |

An April 19, 2022, Order on Discovery in this matter directed Ms.
Gaffney to disclose._to the Abar informatiqn compliant with Rule 1.280(b)(5),
Florida Rules of Civil Procedure. Ms. Gaffney failed to ti-mely, 'properly, and

sufficiently comply with the order and Rule 1.280. See Sanctions Exhibits
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36; 37, 39, 40; The Florida Bar's Memorandum of Law for Sanctions
attached hefeto.

4. Failure to Disclose Expert Affidavit.

Ms. Gaffney identified an expert withess in her response to
interrogatories in this matter and Was in possession of the eXpert’s affidavit,
summarizing. his opiniohs, a “few weeks” prior to the bér’é deposition of the
expert. Despite the expert’s deposition testimony, which stated he had
provided Ms. Gaffney 'Withr his afﬁdavit a ‘few weeks".prior, Ms. Gaffney
never disclosed-the afﬁdévit to the bar. No_t only did Ms. Gaffney fail to
- provide the bar with a copy of the affidavit before the deposition, but she
also fail'ed to provide it prior to the court ofdered disc_losure deadline, as
outlined in the Order on Discovery. The bar only discovered the affidavit |
because thé witness mentioned it during his deposition testimony. The
knowledge, possessibn, and withholding of an expért’s affidavit by Ms.
Gaffney is violative of the Order on Discovery, the Rules of Civil Procedure,
and the ruleé of professional cdnduct and is conéidered in aggravation. See
Sanctions Exhibits 36-40; The Florida B'ar’é Memorandum 6f Law for
~ Sanctions attached hereto. .

5. Second Violation of April 19, 2022, Order on Discovery: Untimely |

Discovery.
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Per the April 19, 2022, Order on Discovery, discovery cutoff in this
bar matter was June 13, 2022. Seven days after discovery cutoft, on June
20, 2022, Ms. Gaffney prdvided 9,752 pages of untimely discovery to the
bar. Furthermore, the same day, Ms. Gaffney filed her final witness and
exhibit lists. On the lists she disclosed, for the very first time,. at least three
unknown witnesses and “new exhibits”. In response to Ms. Gaffney’s
untimely discovery, and iundisclosed witnesses and exhibits, the bar was
fotced to file eleven, well-founded, motions in limine, which were all |
granted. See Sanctions Exhibits 36; The Florida Bar's Memorandu‘m ef Law
for Sanctions attached hereto. |
| Itis well established by the bar's Motion for Partial Summary
Judgment and 52 exhibits that Ms. Gaffney violated numerous orders and
- rules in the underling litigation. This is outlihed in 'n_umerous orders from the
circuit court. Ms. Gaffney does not believe the ruies appi_y to-her. Ms.
Gaffney’s refusal to comply with the Rules of Civil Proceciu're, 'rules of the
tribunal, and court orders is a pattern, and- it isunacceptable. '-She.
continued the same misconduct in the bar proceeding and said misconduct
should be considered in aggravation.

6. Emergency Motion for Entry of Tem,borary Restraining Order #1

Filed in Federal Court.
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Four days before the final hearing in this bar matter was scheduled to
begin, Ms. -Gaffhey fiied an Emergency Motion for entry df Temporary
Restraining Order in the US Disfrict Court, Middlé District of Florida, Case
No. 8:21-cv-00021, Teresa Gaffney, et al., v. Judge Paul Huey, Judge Rex
Barbas, Judge Caroline Tesche-Arkin, et al. Although the Ibar is not é party
to Ms.-Gaffhey’s federal lawsuit against multiple sitting 13th Circuit ‘Judges,
Ms. Gaffney filed an emergency motion with the federal court asking the
federal court to issue a restraining order against the bar. More specifically,.
- Ms. Gaffney rquested' the bar be. barred from proceeding with its

disciplinary proceedings. |

Ms. Gaffney having no basis in law or fact for seeking a restraining

order against the bar within a féderal suit in which the bar is not a party, the
federal c':ourt denied Ms. Gaffney’s emergency motion the next day, July
 15, 2022. The féderal court’s five-page order clearly outlihes the lack of
legal support for Ms. Gaffney’s filing and requests, similar to her filings in
the underlying Ca_ses at iss’ue in this bar proceeding. In addition, in the
federal court’s July 15, 2022, order, the court found “[Ms. Gaffney] also
failed to confer with any of the defendants about her proposed amend'ment

in accordance with Local Rule 3.01(g).” Sanctions Exhibit 5, Order Denying
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Emergency Motion for Restraining Order, Case No. 8: 2021-CV-000021,
pg. o. See also Sanctions Exhibits 3-4. | | |

T Emerg_ency Motion for Entry of Temporary Reétraining Order #2
and Complaint against The Florida Bar and Bar Couhsel, Filed in Federal
- Court.

On the morning of the firsf day of the final hearing in this bar
bro_ceeding, Ms. Gaffney filed a-.complaint against The Florida Bar, bar
counsel, individually, and others, in federal court. In addition, Ms. Gaffn_ey'
filed an emergency'motion seeking. a restraini'ng order aga'inst the bar,
prohibiting'the final hearing from commencing that morning. The cbmplaint
" makes unfounded allegations against the bar and bar counsel, very similar
to the aIIegati_ons she has made against every o"ther" attorney orjudge.who
- has disagréed with her'position over the past eight years. Not surprisingly,
the federal judge issued an order the same day, denying Ms.- Gaffney’s |
request for a restraining order. Sanctions Exhibits 6-9. |

Ms. Gaffney’s misconduct during these disciplinary proceedings has
béen abusive, obst_ructive, improper, and clearly evidences her continued
pattern of misconduct.

3.2(b)(4) Multiple offenses
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The 'undérsigned is recommending Ms. ,Gaffhey be found guilty of
nine Ru'l.es Regulating The Florida Bar in coﬁnection with Count |, and five
Rules in connection with Count Il of the baf’s Complaint. Ms. Gaffney
committed multiple different offenses, including, but not limited to: refusing |
to answerrdeposition q,uestion's, impugning the integrity of the judiciary, '
violating court orders, filing a frivolous lawsuit in a differént division for the
purpose of deceiving the court, filing a meritless bankruptcy petition for her
déughter, making misrepresentations, and instructing her daughter to |

destroy evidence. As such, this factor is considered in aggravation.

3.2( b)(S) Bad faith obst'ruction of the disciplinary proceeding by

intentionally fai'linq to comply with rules of orders of the disciplinary agency.
The undersigned references and incorpofates the facts and |
ev'idence.d outlined above ih the Pattern of Misconduct factor, 3.2(b)(3), into
this aggravating factor. Ms. Gaffney engaged in improper and
un.professional behavior throu'gh’o-ut this disciplinary proceeding. lThe Court_
has repeatedly ruled that unprofessional behavior is u'nacceptable. See
Flo_rida Bar v Abramson, 3 So. 3d.964 (Fla. 2009). Ms. Gaffney withheld an
afﬁdavit, provided Iate discovery, failed to attend two depositions, violated

the referee’s orders at least three ’cimes, and violated Rule 3-7.11, General
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Rule of Procedure, among other things. This conduct cannot be 'tolerated
by an attorney this factor is considered in aggravation.

3.2(b)(6) Submission of false evidence, false state_ments, or other

deceptive practices during the disciplinary process

The undersigned references and incorporates the facts and_

| evidenced outlined above in the Pattern of Miscondurct factor, 3.2(b)(3), into
this aggravating féctdr. Ms Gaﬁney’s intentional.violations of the bar's |
procedural rules, failure to comply with at least three orders of the referee
and withholding of discovery constitutes deceptive practices in this

disciplinary proceeding.

- 3.2(b)(7) Refusai to acknowledge wrongful nature of misconduct
Thrdughout not only this bar disciplinary process but also in the

numerous pieces of Iitigation brought by Ms. Gaffney, Ms. Gaﬁnéy has
continually asserted that her position is justified and correct. The Court
~ stated in'FIorida Bar v. Rosenberg, 169 So0.3d 1155, 1162 (20195) that an
attorney’s refusal to a_ckhowlédge the wrongful nature of his misconduct
was “partiCuIarIy significanf,”- wherein the attorhey Co_ntinued to attenﬁpt to
~ relitigate the underlying case and continued his abusive litigation préctices
fhroughout the bar disciplinary proceedings. Ms. Gaffney’'s arguments in

her pleadings, motions, and other fiiings in this proceeding, as well as her
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tes_timony'during the final hearing and sanctions hearing, continue tq
demonstrate that she doeé not believe her actions were improper énd thét
she has no remqrsé for her misconduct. Ms. Gaffney has attempted to
relitigate the underlying cases- 6ver and over again in this bar proceed'ing.
She listed witnesses on her witness list that were irré_levant to the bar
proceeding and were only listed for the purpose of continuing to litigate the
unde'rlying cases. In response, thé bar had to file eleven motions in limine
to prevént fifteen of Ms. Gaffney’s irrelévant witnesses from teétifying. _
Further, Ms. Gaffney repeatedly called withesses and asked questions of
-.ihose witnesses that were irrelevant to the bar broCeedings, but réthé?, B
werer for the purpose of relitigating the underlying matters. The undersigned
referee has never in his céreer had to sustain more relevancy objectiéns.
Most applicable, however, is Ms. Gaffney’'s own testimony during the
sanctions hearing. Ms. Gaffney testified on her own behalf, and when bar
counsel asked -Ms. Gaffnéy whether she could acknowledge any of her own
wrongdoing in the past ten years, Ms. Gaffney stated the only thing she did |
' wrong was hire the wrong atto_fneys to represent her. HoWever,- her
husband was her counsel for a fnajority of the numerous proceedings.
Judge Huey pointedly addresses this fact in his April 2016.san¢tion order,

to wit;
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“The Court considers the familial relationship between counsel and
the Defendants as evidence of the clients’ participation. Attorneys

- Sussman and Gaffney are married to one another. Sarah K. _
Sussman is their daughter. Sarah K. Sussman is the trustee of the
Sussman Family Trust. Attorney Gaffney is both a Defendant in this
case, and has appeared as counsel on behalf of Defendant '
Sussman. Based upon those relationships, it is inconceivable to this
Court that the Defendants are not participating in and completely
aware of the misconduct of the Attorneys Sussman and Gaffney.”

P rExhibit 12.

Ms.: Gaffney could not identify or acknowledge a single thing she has
done wrong. She is unable to recognize and 'adijst her misconduct. This is
mest concerning and only further supports the referee’s recbmmendation
thaf Ms. Gaffney be permanently disbarred.

3.2(b)(9) Substantial experience in the practice of law

Ms. Gaffney has been licensed to practice law since 1984. This facter is
considered in aggravation beeause the longer an attorney has been
practicing, the more experienced and knowledgeable the attorney should
be regarding his or her professional duties and obligations. Ms. Gaffney
has bee-n .practicing law for almost 40 years. She' knows, or at the very
least should know, the Rules Regulating The Florida Bar apply to her, and

she must uphold the professionalism standards at all times.

Standard 3.3 Mitigating Factors
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Ms. Gaffney argued the following mitigating factors applied: (b)(i)
ebsence of a priqr disciplinary record; (b)(7) character or reputation; and |
(b-)('9) unreasonable delay in the disciplinary proceedings.

[ do not find that any mitigating factors apply. Ms. Gaffney did not
provide credible evidence m eupport of theee factors. -

| .Fi-rst, fa‘ct_or 3.3(b)(1), absence of a prior disciplinary record. While the

“bar stipulated that Ms. Gaﬁney has not received a discipline from the
Supreme Court-_of Florida related to a bar disciplinary case, Ms. Gaffhey
has been disciplined by other court(s). On April 22, 2016, the ttial court in.
Case No. 14-CA-3762 issued an Order Granting Motions for Sanction,
Striking Pleadings, And Entering Default Agairist Defendant’s'Tetesa
Gaffney and Sarah K. Sussman, Individually And As Trthtee, which found
l\/is. Gaffney in willful. contempt of court. P Exhibit 12. Later in the same
case, on February 2, 2021, the trial court issued an order finding Ms.
Gaffney in indirect.civil coritempt. Sanctions Exhibit 20, Order Fin'ding _
_Teresa Gaffney in Indirect Civil Contempt foi Failure to Product Fact
Information Sheet. Then, again, on February 7, 2022, during the pendency
of these 'disciplinary proceedings, the same trial court issued another order

against Ms. Gaffney, finding her in “continued, willful, and deliberate

contempt of this court...” Sanctions Exhibit 21, pg. 3, Order Imposing
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San'ctions for Continued Contempt of Teresa Gaffney for Failure to
Produce Fact Information Sheet. Thus, having been held in contempt of
court at least three times, | find Ms. Gaffney_ has prior discipline and this
factor should not be considered in mitigation. |

Second, factor 3.3(b)(7) character or reputation. Ms,' Gaffney oftered
-seven witnesses and testified on her own behalf in support of her argument
that this factor should apply to mitigate the discipline in this case | find Ms. |
Gaffney S testlmony and the testimony of her children, Michael Sussman |
and Sarah Sussman, are not credible. | do not find that Ms. Gaffney’s other
withesses provided'testimony to sufficiently establish Ms. Gaffney has good
characteror a good reputation in the legal community. Thus,this factor
~should not be considered in mitigation. |

Third, 3.3 (b)(9) unreasonable delay in the diéciplinary proceedings if
the respondent did not sUbstantia-IIy contribute to the d_eIay an'd .the
respondent demonstrates specific prejudice resulting from that deiay. Ms.
Gaffney presented no evidence whatsoever to support this factor. Rather,
as evidenced by the record in this case, Ms. Gaﬁney was the one who
repeatedly asked for continuances and stays-in the proceedings, to which
the bar objecte‘d.. Further, because the delays in the bar proceeding were

by request of Ms. Gaffney there cannot be a finding that Ms. Gaffney
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suffered from any prejudice. This factor should not be considered in
. mitigation.

[n sum, | do not find any mitigating factor exists to justify the reduction
in the degree of discipline to be imposed aga'inst Ms. Gaffney. -

VIl. CASE LAW

| considered the following case law prior to recommending discipline:

Florida Bar v. Cox, 794 So. 2d 1278 (Fla. 2001)

Florida Bar v. Rosenberg, 169 So. 3d 1155 (Fla. 2015)
Florida Bar v. Abramson, 3 So. 3d 964 (Fla. 2009)

Florida Bar v. Koepke, 327 So. 3d 788 (Fla. 2021)

Florida Bar v. Lord, 433 So. 2d 983 (Fla. 1983)

‘Florida Bar v. Rheinstein, 2022 WL 1598898 (Fla. May 20, 2022)
Florida Bar v. Burkich, SC16-139, 2018 WL 904231 (Fla.
February 15, 2018)

Florida Bar v. Wishart, 543 So. 2d 1250 (Fla. 1989)

Florida Bar v. Wishart, 543 So. 2d 1250 (Fla. 1989)
(BARKETT, J. dissenting) .

Florida Bar v. Baker, 810 So. 2d 876 (Fla. 2002)

Florida Bar v. Bennett, 276 So. 2d 481 (Fla. 1973)

Florida Bar v. Springer, 873 So. 2d 317 (Fla. 2004)

Florida Bar v. Weintraub, 528 So. 2d 367 (Fla. 1988)
Florida Bar v. Chestnut; SC18-1614, 2019-WL 3967128 (Fla
Aug. 22, 2019)

Florida Bar v. Roman, SC16- 1330 2018 WL 3633573 (Fla
July 12, 2018)

Florida Bar v. Keitel, SC18-532, 2019 WL 321655 (Fla. Oct.
28, 2021)

Florida Barv. Schwartz, 334 So. 3d 298 (Fla. 2022)
Florida Barv. Gwynn, 94 So. 3d 425 (Fla. 2012)

Florida Bar v. Berthiaume, 78 So. 3d 503 (Fla. 2011).
Florida Bar v. Patterson, 330 So. 3d 519 (Fla: 2021)
Florida Bar v. Spolter, 126 So. 3d 1059 (Table) (Fla. 2013)
Florida Bar v. Klein, 774 So. 2d 685 (Fla. 2000)

Florida Bar v. Lanford, 691 So0.2d 480, 481 (Fla. 1997)
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Florida Bar v. Cramer, 643 So.2d 1069, 1070 (Fla. 1994)
Florida Bar v. Neu, 597 So0.2d 266 (Fla. 1992)
Florida Bar v. Fredericks, 731 So. 2d 1249, 1252 (Fla. 1999)
Florida Bar v. Wasserman, 675 So. 2d 103, 104 (Fla. 1996)
Florida Bar v. Cocalis, 959 So. 2d 163, 164 (Fla. 2007)
- Shamrock-Shamrock, Inc. v. Tracey Remark, 271 So. 3d 1200 (Fla. 5th

" DCA 2019)

In re Holloway, 832 So. 2d 716 (Fla. 2002)

Bailey v. KS Management Services, L.L.C., No. 21 20335 (5th Cir. May 26,
iﬂoczégy v. Energy XX GOM, L L.C., 695 F. App'x 750, 758-59 (5th Cir.
E%\Z/)n V. MISS- Valley State Univ., 311 F.3d 328, 333 (oth Cir. 2002)

Curtis v. Anthony, 710 F. 3d 587, 594 (6th C|r 2013)

l fdund Florida Bar v. Wishart, 543 So. 2'd. 1250 (Fla. 1989), and
particularly Just_ice Barkett's dissenting opinion to be pérticulary on point
and persuasive! In Wishan‘,_ the Court issued a lengthy suspension. While
Justice Barkett agréed on the finding of mispondcut, she found disbarment
was _thé most appropriate sanction over the majority’s opinions for
suspension where there IS no mdre flagrant misconduct by an attorney than

deliberately disobeying a series of direct orders by the court even if the

attorney believes that the orders were contrary to law.

VIll. RECOMMENDATION AS TO DISCIPLINARY MEASURES TO
- BEAPPLIED

| recommend that Ms. Gaffney be found guilty of misconduct justifying

disciplinary measures, and that she be disciplined by: .
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A Perma‘nent disbarmentr.

B. 'Péyment of The Florida Bar's coéts in thése pro‘c'eedings. |

Once disbarred, Ms. Gaffney will eliminate all indicia of her status as -
an attorney on ema'il\,. social media, telephone Ii_stings,. statidnery, checks,
' businéss cards office signs or ahy other indicia of her status as an‘-attorney,

whatsoever. Ms. Gaffney will no longer herself out as a Iicensed'attorney.

IX. PERSONAL HISTORY, PAST DISCIPLINARY RECORD
F’rior to r_ecbmmending d'iscipl_ine pursuant to Rule 3-7.6(m)(1)(D), |
considered the following:
- Personal History of Ms. Gaffney:
Age: .64
Date admitted to the Bar: 07/30/1984
Prior bar discipline: None. |

X. STATEMENT OF COSTS AND MANNER IN WHICH COSTS
SHOULD BE TAXED '

| find costs outlined in the bar's Motion for Costs were reasonably
"~ incurred by The Florida Bar. It is recommended that such costs, totaling
$8,931.02, be charged to Ms. Gaffney and that interest at the stafutory rate

shall accrue and be deemed delinquent 30 days aftér the judgment in this
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- case becomes final unless paid in full or otherwise deferred by the Board of

Governors of The Florida Bar.

Dated this day of , 2022.

peter ramsherger (Sep 22, 2627 14:44 £EDT)

Peter Ray Ramsberger, Referee
324 S Fort Harrison Ave
Clearwater, FL 337565138

Original To:

Clerk of the Supreme Court of Florida; Supreme Court Bunldlng, 500 South
Duval Street, Tallahassee, Florida, 32399-1927

Conformed Copies to: -

- Teresa Marie Gaftney, Respondent and Co Counsel
terriddoverstreetwealth.com,

“James Macchitelli, Pro Hac Vice Counsel for Respondent,
iimmvmacclaw@qmail com

Lindsey Margaret Guinand, Chief Branch D|SC|pI|ne Counsel, The Florida
Bar, lguinand@floridabar.org

Robyn Dillon, Bar Counsel, The Florida Bar, rdillon@florida.barr.orq

 Patricia Savtiz, Staff Counsel, The Florida Bar, psavitz@floridabar.org
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IN THE SUPREME COURT OF FLORIDA
- (Before a Referee)
SUPREME COURT. CASE NO.: SC21-938
THE FLORIDA BAR CASE FILE NOS.:
2018—10,184(13C)-AND 2018f10,542(13C)

THE FLORIDA BAR,
Complainant,
V.
TERESA MARIE GAFFNEY,

Respondent.

/

BY VIDEOCONFERENCE
TRANSCRIPT OF PROCEEDINGS

Pages 1 through 19

Thursday, August 25th, 2022
1:02 p.m.
Heard by Honorable Peter R. Ramsberger, Referee
This cause came on to be heard at the date and place
aforesaid; when and where the.following proceedings were
reported by: |
Lisa Lopez
CLARK REPORTING SERVICE, INC.
813—229—3332

admin@clarkreporting.com
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5 THE FLORIDA BAR %
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THE COURT: I appreciate ybu all being here this
afternoon. This is the final - well, it's not really a
hearing. It's for me to give the Bar some direction.

As far as the respondent's renewed motion, I have
reviewed everything and the motion is denied.

Are there any other preliminary matters before T

make some comments and remarks to give the Bar some

guidance?

MS. GUINAND: No, Your Honor.

MR. MACCHITELLI: No, Your Honor.

'THE COURT: I have considered all the. evidence
presented. I've listened to the arguments. I've reviewed

all the volumes of materials that have been presented, just
numerous, nNuUmMerous exhibits, motions, memorandum. I don't
think Ms. Gaffney's going to_like a couple of my comments,
but I think I need-to do what I need to do as a judge or as
a referee. |

In my opinion, this case represents probably the
most egregious continuing pattern of attorney miéconduct
I've ever heard of. Irdon’t meaﬁ to soﬁnd trite, and I
don't want to sit here and provide snarky editorial
comment. But I doubt that even reﬁowned legal fiction
writer John Grisham could have crafted this tybe of case.
It's just so off the chain in terms of misconduct.

Since I am requesting the Florida Bar draft a

o DR e R e e R 22t
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Page 5

1 referee's report, the purpose here today is to provide the

2 Florida Bar with some guidance in drafting the report. The

s e

3 report, after all, is my product. It's going to have my .
4 signature on it, but I think since I'm asking them to do a
5 lot of the drafting that I néed to give them some
6 direétion. And again, that's the purpose of why we're here
7 this afternobn. | |
8 | L To begin, the complaint, - Florida Bar's Motion for
9 Summary Judgment, the Florida Barfs Memorandum of Law for
10 Sanctions, the Florida's Bar's closing argument, and the
11 evidentiary trial are all adopted and incorporated by
12 reference. Those documents éhould be attached to the
13. feport as exhibits so anyone going through the report has
14 quick.accéssrto those documents.
15 'As far aé preparing a Summary, I will leave-it up
16 the Bar to go ahead and craf£ a summary since they -have all
17 the information. ‘They've also speht a phenomenal amount of
18 effort into putting all this together.

19 The Bar has satisfied its burden.by prdving by

T

20 clear and convincing evidence --.in fact, T think they've
21 gone beyond that. I don't think that there's any
22 reasonable doubt whatsoever in this case. The case law

23 presented by the Florida Bar is also adoptéd into the

i S Y

24 referee's report. The report should provide that the

25 referee has considered the standards for sanctions referred

A B
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"to in the Florida Bar's Memorand

The report should also reflect t
considered all the aggravating a
there's only two mitigating fact
| The referee profoundly
recommendation for disbarment.
continuing pattern of misconduct
encourages the Florida Supreme C
immediate attention. Respondent
should be permanently revoked as
Again, . I’m not making

to offer a rant againét all the

behavior that has gone on for almost a decade now -- and
I'm not even going back to 2009 when the deed exchange

apparently took place -- in the probate estate, back in

2012) with the underlying civil
céntiﬁues year after year after-
2017, '18, '19, '20, '21, and th
continues.

I have notes to go bac
case; but I'm not going to do fh
and clear and it speaks for itse

language in Judge Huey's order t

spot-on, factually and supported by the record. In his

conclusion, Judge Huey wrote, quote, this court has never

T
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um of Law for Sanctions.
hat the referee has
nd mitigating -- I think

ors that were offered.

s

agrees with the Bar's
Givén the shocking and

, this referee highly

ourt to give this case its
's iicense to practice law
‘soon as possible.

this statement just simply

extremely outrageous
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lawsuit in 2014 and it Jjust
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experienced such contumacious disrespect for the judicial
system from a litigant or her counsel.

And that's a direct quote from Judge Huey's
lawyer, and that was way back in April of 2016. And then
three days affer the order's entered by Judge Huey
basically telling respondent, you know, you had your
oppoftunity and it's abeut the iast thing a trial judge
wants to do is default. We try very hard to let people :
have their hearings based upon the merits, but it was so
egregious, he entered that motion for sanctions, that 19-
page order, and goes on and on and on, all based upon the
record.

Then three days later, respondent signs an
unsworn affidavit making horrendous allegations against
Judge Huey. Three days after that order.

So then Judge Huey came.off the case and then
Judge Rex Barbas inherited it. I'll let this transcript
speak for themselves.

Then, I guess he got accused of being a
misogynist at some point by the respondenf. And then the
utterly frivolous lawsuit got filed over in Plant City in
2019 in clear violation of the requirements in the 13th
Circuit as to where the case should have been.fiied, in

Tampa, not Plant City.

And then unfortunately Judge Wes Tibbals had to

s R e T S S e i s
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Page 8 |

1 deal with it because respondent.and her attorney, her late-
2 husband, Mr. Sussman; wouldn;t even agree that yes, it

3 should be fiied in Tampa. So there had to be a hearing in
4 Plant City to have the case filed back to where it should

5 have been, in Tampa. Outrageous.

6 And T think Ms. Guinand outlined that complaint

7 and various misrepresentations and lack of candor that were
8 made in front of that judge over in Plant City.

9 Judge Barbas got the case back, the 2019 case,

10 where it should have been back in Tampa. And my

T e

11 recollection's the casebgot dismissed with prejudice.

12 Apparently both cases went to the 2nd DCA at some point. I

13 believe both cases were PCA'd, per curiam affirmed. And
. 4
14 then finally, I guess Judge Barbas just said, I've had
15 enough, and finally he just tock himself off, I think, in

16 -December of maybe 2019. 1I've got so much information here

S R e R

17 in dates.

18 And then he got off and then itrstafted to-go to
19 a series of different judges and I'm not exgctly sure

20 what's going on anymore. Mr. Macchitelli kept telling me
21 time and time again, the cases are still open, they're

22 still open. Okay. Maybe they are. I don't know. I think

23 lastrhearing, someone said Judge Nash in Tampa may have

T e A Ao

24 inherited various cases. I don't know. Nor does it really

25 matter because none of it really-has énything to do as far
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as the argument that I keep hearing over and over again
about homestead, about lack of subject matter jurisdiction,
abouf_affirmative defenses. None of it has anything to do
with this case. 1I've never had a case where I had to

sustain more relevancy objections than this case.

One of the, I guess,-purported defenses argued by,:

‘Mr. Macchitelli is that Z- and quite frankly, Ms. Gaffney

said this -- well, it_wasn't her conduct; it was her
lawyers, even though.her now-deceased husband represented
her on most of these proceedings. Well, it was hér
lawyers, Judge. It wasn't her._ You shouldn't hold her
responsible for what her lawyers did. I think that's one
of the arguments that was advanced.

But I'm going to go back to Judge Huey's order,
back from April of 2016 and I want to quote from it. This
is what Judge Huey determined. Quote, the court considers
the familial relationship between counsel and the
defendants. —— that's respondent, her huébahd, and her
daughter -- as evidence of the client's participation.

'.After describing the familial relationships,
Judge Huey writes, quote, based on those relationships, it
is inconceiﬁable to this court that the defendants are not
participating in and completely aware of the misconduct of
Attorney Sussmén and Gaffney.

That goes back to April of 2016.

B s
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Page 10

I need to say this. I think one of the more

outlandish, not-to-believe, outrageous incidents of

misconduct by respondent is also noted in Judge Huey's
sanction order in page 15, and that is when during her
deposition, respondent refused to answer questions, Sshe
asserted the attorney-client privilege. And.I think this
goes as to how she obtained the deed from her father. So
she asserts a privilege. She goes in front of a judge to
make a determination. And I might be wrong about this, but
I believe someone told me the judge was actually Judge
Battles who made the determination. But the.judge, whoever
the judge was, said, no, the privilege doesn't apply,
you're ordered to go back and answer the questions.

A licensed attorney then goes back to the
deposition and completely disobeys a direct court order.
There's no motion to continue. There's no stay. There's
no writ of mandamus or writ ofrprohibition filed. She just
séys no; I don't care what the judge just told me to do.

This calls up the opinion that I have. This is
by Justice Barkett, 1999 case. The Florida Bar has it'in_
its case law in its Memorandum for Sanctions and I séw this
case and I read it. Let me give you the citation. The
Florida Bar v. Wishart, W-i-s-h-a-r-t, 543 So. 2nd 1250
(1989) . Justice Barkett -- actually, it's a dissenting

opinion. She wrote -- I'm going to slightly paraphrase it.

Bt sy e o RS st
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She writes, short of defrauding a client, I can think of no
more'flagrant misconduct by an attorney>than deliberately

disobeying a direct order by the court. And this

misconduct is not justified by the

the order's contrary to law. Our entire system of

jurisprudence is built on the principle that disagreements

with the application of law can be
collateral attacks, or by petition
change in-the law. No attorﬁey is

irrigate to himself or herself the

finality what the law is. That prerogative enures in the

.courts. Without this principle, our legal system would

fall into shambles.

Quote, of necessity, an attorney must be required

to recognize those instances in which his or her

professional judgment is impaired.

presented in this case, the lack of this capacity itself is
a serious indicator of unfitness to practice law.

I belieﬁé Ms. Guinand only asked Ms. Gaffne? -— 1
think only two questions, méybe a few more, in cross-
examination. Again, I'm relying upoﬂ my notes, my
recollection. But I think the first question I think Ms.
Guinand asked Ms. Gaffney is, basically, is there any
wrongdoing or any misconduct you want to own up to?'

Something to that effect. It was broad. It was left open.

Clark Reporting Service - 813-229-3332
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attorney's belief that
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corrected by appeals, by
to the legislature for a
ever privileged to

right to say with
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1 And I believe the oﬁly -- or do you have-remorse. I think
2 that question was also asked of Mrs. Gaffney on cross—exam
3 and Irthink.the only answer that Ms. Gaffney could say and
4 did say is she hired the wrong lawyers and she shbuld'have
5 monitored her lawyer's conduct more closely.
6 Again, you all haveza transcript. That's my
7 recollection. And that goes right back to Justice
8 Barkett's observation in her opinion. We all make
9 mistakes. We all mess up at times. We all sometimes go,
10 .whaF was I thinking? We're all human. But when you're
11 given an opportunity after this massive year after year
12 after year misconduct ahd you can't own anything, it goes
13 right back to Justice Barkett's quote, right there.
14 As to credibilify, this referee finds the
15 respondent and her tﬁo adult Children who testified have
16 absolutely no credibility whétsoever. Respondent's other

17 witnesses added very little, if anything, to do with the

e o e

18 'merits of this case. In fact, I only think one witness
19 said, yeah, he may have fead the Bar complaint. The rest
20 of the witnesses said they didn't even réad'the Bar ;
21 complaint. ' i %
22 I;ve already talked-about the frivolous nature of %
23 the lawsuit that got filed in 2019 in Plant City. E
24 I think I'll also need to incorporate by %
. . |

25 reference the bankruptcy order because that case also is
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not to be believed. It finally got thrown 6ut.
I mean, the destruction of the laptop computer.
T mean, that is so profoundly incredible.

I've got comments here that I don't think I need

to make.
I frankly don't understand how this misconduct
has gone for so long without being -- I know Ms. Gaffney's

been held in contempt on numerous occasions. I recollect
she's under coﬁtempt right now from Judge Arkin. Caroline
Tesche Arkin. I don't know why that got stayed through a
bankruptcy filing. |

Mr. Mécchitelli keeps telling me cases are still
open. If they are, I guess thé judge still has
jurisdiction. But it just escaped me how this has gone on
for some long and the respondent has not>been held
accéuntable and properly sanctioned. Thére is so much
misconduct throughout sc many individuals for all these
years.

Again, I highly encourage the Florida Supreme
Court to give this case its immediate attention and to
expedite this and that the Court fgllow the recommendation
by the Florida Bar and by this referee.

It's also a very sad case to me. Extremely saa.

To be a lawyer for 'so long, a proud Gator. You kept saying
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University of Florida. To work hard, undergraduate degree,
law degree, LLM degree, be a tax lawyer all.these years.
Get yourself nominated and be on the Jud}cial Nominating
Commission. And then to lose your license under such
disgrace; It's profoundly sad.

I'm sad, sad, very sad that you brought>your
children into this whole ordeal.- Sarah and Michael didn't
deserve it, that they were brought in.

I've got lots of other comments that I'm going to
réfrain from saying. But certain things, Irthink, need to
be addressed by someone who's looked at —-- a neutral
independent magistrate, that's me-—— who's looked at all
this information) studied it and studied it and devoted I
don't know how many heurs. Read through it, read through
if. "1 wanted to make sure I was really getting it and
underetanding it. " And-I think I got it.

One-of the big arguments, I Suppose, is well,
Judge, you denied me my due process’rights because you
granted'the summary - judgment motien and I didn’t get to do
ali my discovery. And I'm sure the Florida Supreme Court's
going to have to deal with that issue. 1I'll let Mé.
Guinand address that with the Supreme Court if they're
going to take other matters into consideration, but she
definitely had sufficient time to conduct her discouery.

What has perplexed me is what other discovery is
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there? All this misconduct speaks for itself. I have
court orders. I have emails. I have motions. They're all
-- most of them came in under judicial notice. They speak
for themselves and there they are. What other diScovery
could possibly be out there?

Whethef Judge Huey did or did not make
inapbropriate comments during a telephone call placed by
the respondent to him doesn't really have anything to do
with this case.. His order from April 2016 is based
complete off the record.

I have the referee manual in front of me, revised

proceedings, various matters,'énd then it finally comes
down to the referee's report. Again, I'm going to defer to
the Bar to draft that report based on what I've already.
announced.

I think the summary of proceedings —- I think
there's enough information for the bar to put ﬁhat summary
together, including the date the complaint was filed,
feferee was.appointed -— when I got appointed -- the final
hearing, et ceteia;

Fiﬁdings of fact. I think we already announced
that. i'll let the Bar draft a narrative summary of the
case. That's under quan Numeral-iI, paragraph D.

As to the recommendations as to guilt, I think

Clark Reporting Service - 813-229-3332
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I'm very clear on that.

I've considered all the case law. I think the
Bar attached copies of fhe case. law in its memorandum as
well. 1I've already indicated -- I'm under Roman Numeral V
of the report, standards for opposing. I think I've
considered all of the standards.

.Roman Numeral VI, aggravating and mitigating
factors. I think I've already indicated I have considered
all the aggravating and the mitigating factors. |

The recommendation as to discipline.

I wili assess the_appropriate Bar costs in the
case. I believe Ms. Guinand's going to draft up a'summary
and send it to Mr. Macchitelli for his review, but yes, I
will assess the court costs.

_The personal history. There is no prior history
with the Florida Bar and the respondent. I believe that
was a mitigating factor brought up.

It talks about past disciplinary record. Well, I
guess there's nb record with the Florida Bar, but there is
various COntémpt orders, thoudh, in civil cases.

And then last paragraph on the form that I have
is Roman Numeral IX. That's the_cost. And I'll leave
that, again, for Fleorida Bar counsel to go ahead and put
that together as far as the costs.

I'm going to ask Ms. Guinand or Ms. Dillon, do

T L
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1 YOu have any questions or confusion as far as your

2 directives from the referee to drafting the report?

3 MS. GUINAND: No, Your ﬁonor.

4 THE COURT: And Mr. Macchitelli, any questions or
5 confusion as far as what's gone down here today?

6 » ~ MR. MACCHITELLI: No, sir.

7 THE COURT: Okay. And.Ms. Gaffney, I know you'fe

8 | not happy to sit here and have to listen to this from me,

9 but it has to be said. It just does. And I don't enjoy
10 this part of my job. I never do. I enjoy trying to help
11 people solve their own problems. That's why I spent most
12 of my time in family court. I know that sounds awfully

13 self-sérving, but it's true. I really, really enjoy trying
14 to heip people get through it. |
15 When I first saw this casé and got a kind of a
16, whiff of it, I said, you know, why don't you ail talk,

17 talk, talk, and maybe get something worked out and the

21 cases have gotten this far, and I'm sorry it had to go this

18 answer was no, no, no, no. I thought, well, okay. Because é
19 - most Bar cases I've had over the many years -- 30 years as %
' £

20 a trial court judge -- have gotten resolved. Very few %
|

22 far, but maybe it needed to. Maybe this all needed to come

23 out and this record needed to be loud and clear. |

24 So that's going to conclude it. 3
' ;

25 Ms. Guinand, Ms. Dillon, when you get a copy of
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the draft, please send it to Mr. Macchitelli for his

My signature's going to go on 1t, so it's still subject to
me making my own.comments, observations in the draft report
when I get it from the-Florida Bar, which I may end up
doing.

Ms. Guinand, Ms. Dillon, as far as a time frame,
when would you might aﬁticipate having a draft report
readyé

MS. GUINAND: Your Honor, I belie&e that in order
to get the transcript from tbday, which would be helpful,
it's usually ten days, and I see Ms. Lopez nodding her
head; so if I let her know I'm going to order it, a ten-day
turnaround and theﬁ if I could have a week after that, so
maybe two-and-a-half weeks, if that would be reasonable for
Your Honor.

I will get ——vthé motion for costs is done except
for what we're.going to get from the court reporter today
so I'll work on getting that to Mr. Macchitelli and Your
Honor in the interim.

THE COURT: Okay.

Ms. Gaffney, again, I know you don't want to sit
here and listen to me today. Is there anything that you
need to present before we conclude this?

THE RESPONDENT: No, sir -- no, Your Honor. You
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know we're going to appeal it, of course, so --

THE COURT: I understand. I will say this. I
need to compliment Ms. Gaffney, the attorneys throughout
these proceedings. Not withstanding_the underlying
substance, I think éveryone has acted professionally,
competently. I can't imagine the amount of préparation
that's gone into this case as I sit here and look at these
stacks and stacks of three-ring binder notebooks. >We had a
few moments here, but all trials have their moments. But I
compliment all of you. You've been professional. Yéu've
been respectful. Youfve been diligent. You've been
respecfful toward this Court. And I appreciate that.

I appreciate what attorneys do when they work
hard for.their clients and you've worked very, very hard
for your clients. And I do want to compliment all three of
you. Well, all.four of you.

Ms. Dillon, I'm not sure you've had a lot to.say,
but you've been here? So I apﬁreciate that.

Thank you fér your professionalism throughout
these hearings. I'll look forward to getting a draft
report. If we need to chat at any time in the meantime,
let Stephanie Pitts know and we can get on the phone or get
a Zoom together. Stephanie Pitts, anything else before we
disconnect here? No? Okay. All right.. Thank you.

(Proceeding ended at 1:30 p.m.)
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CERTIFICATE OF TRANSCRIBER

STATE OF FLORIDA

SUPREME COURT OF FLORIDA

I, Lisa Ann Lopez, ELECTRONIC TRANSCRIBER, certify

that I was authorized to and did electronically transcribe

" the proceedings in THE FLORIDA BAR V. TERESA MARIE GAFFNEY,

Supreme Court Case No. SC21-938, held on Tuesday, August
9th, 2022 via video telecohference;'and the transcript,
pages 1 through 19, is é true and correcﬁ transcription
from the'provided audio recording, to the best of my
ability.

I_FURTHER:CERTIFY that I am not a relative,
employee, attorney,>or counsel of the parties, nor am I a
relative or employee of any of the parties' attorneys or
counsel connectedrwith the action, nor am I financially

interested in the action.

DATED this 9th of September, 2022.

Lisa Ann Lopez, CER/CET-1178

Notary Public
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ORDERED.

() )it 3 '

Roberta*A. Colto
United States Bankriptcy

Dated: June 03, 2019

Fudge

UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
www. flmb.uscourts.cov

Inre
Sarah Katherine Sussman, Case No. 8:17-bk-08959-RCT
Chapter 7
Debtor.
MEMORANDUM DECISION

FOLLOWING TRIAL ON CONTESTED MATTERS
(Docs. 7, 28, 85, and 113)

| On April 15, 2019, the court conducted a day-long trial on (1) the Debtor’s Emergency
Motion to Enforce the Automatic Stay and Request for Damages, Fees and Cost; (Doc. 7), (2)
the Emergency Motion for Relief from Stay (Doc. 28) filed by Creditor, Phillip A. Baumann, as
Administrator Ad Litem of the Estate of John J. vGaffney, deceased (the “Administrator”), (3)
the Administrator’s Motion to Dismiss Case for Debtor’s Failure torComply with 11 U.S.C.
$$109(h)(1) and 521(b) and for Debtor’s Fraud on the Court (Doc. 85), and (4) the
Administrator’s Objection to Debtor’s Claiml of Exemptions on Amended Schedule C (Doc.
113) (collectively, the- “Contested Matters”).

The journey to trial was tortured and populated by a series of disputes between the

P Exhibit 49
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Debtor and her family on one side and the Administrator on the other. Ali thése disputes,
including the Contested Matters, center on the parties’ competing claims to-a parcel of real
property located at 119 S. Clark St., Tampa, FL (the “Clark Street Prop.erty”).
At trial, the court heard testimony from Debtor Sarah Katherine Sussman, Administrator
Phillip A. Baumann, at‘iomey Richard J. McIntyre, attorney Gilbert M. Singer, Debtor’s mother
Teresa M. Gaffney, in-house counsel to the Hillsborough County Sherriff’ s Office (;‘HCSO”)
Jason Gordillo, and the following members of the HCSO: Sergeant Michele Polk, Corporal
Gary Harris, and Deputy Jonathan Carlton. The court admitted thirty-two exhibits offered by
the Administrator, some limited in scope.! No exhibits were offered by the Debtor.>
Jurisdiction

| This couﬁ has jurisdiction over this proceeding under 28 U.S.C. §§ 157 and 1334(b).
This is a core proceeding under 28 U.S.C. §§ 157(b)(2)(A), (B), and (G).

-Based on the documentary evidence and credible testimony adduced at trial, the ‘
following are the court’s findings of fact and conclusions of law as required by Fed. R. Bankr.
P. (“Rule(s)”) 7052, made applicable by Rule 9014(c).

Facts
The .Clark Street Property once belonged to Debtor’s grandfather, John J. Gaffney, who

passed away in December 2011. Before he passed, in or about June 2009, the property was

conveyed to Teresa M. Gaffney subject to a life estate retained by Mr. Gaffney. Quite soon

! Doc. 647 (annotated exhibit list).

2 Debtor failed to file an exhibit list in advance of trial as required by Local Rule 9070-1 and the court’s scheduling
orders (Docs. 341 and 507; see also Docs, 37, 107, 133, and 189). In any event, Debtor did not proffer any exhibit
before the close of the evidence. But during closing argument, Debtor’s counsel identified two documents filed
of record in this case: an unauthenticated copy of the 2016 tax record for the Clark Street Property from the
Hillsborough County Tax Collector (Doc. 584), and a non-certified copy of a purported “Notice of Homestead”
filed by Debtor in the Hillsborough County Public Records (Doc. 583). These are discussed in Part II below.
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after Mr. Gaffney passed, Ms. Gaffney, by deed dated January 20, 2012, conveyed the Clark
Street Property to De'btor>as trustee of The Sussman Family Trust Living Trust.?

_Sometime in early 2014, the Administrator was appointed by the state probate court to
commence a state court action to recover the Clark Street Property from Debtor and her family
and to void the deeds that purported to convey title to-Ms. Gaffney and Debtor as trustee. The
Adm‘inistrator filed thé action? shortly aﬁer his appointment and duly recbrded a Notice of Lis.
Pendens dated April 10, 2014.%> Attempts by Debtor and her family to dissolve the lis.pendens
were unsuccessful.® |

On April 22, 2016, the state court entered an order that struck, as a sanction, Ms.
Gaffney’s and Debtor’s answer and afﬁrma’;ive defenses to the Administrator’s complaint (the
“Sanctions Order”).” Thereafter, ;che state court entered defaults against Ms. Gaffney and
Debtor.®  After dispen;ing With additional and ultimately uﬁsuccessful motion practice
instigated by Ms. Gaffney and De»:btor,9 the state court entered its Final Judgment Upon Defauit
dated October 16, 2017 (the “Final J udgrﬁent”). 10

.In the F inal Judgment, the state court adjudgcdr two diétiri_ct matters, both of which it

noted were pled in the Administrator’s complaint. First, the court declared “null and void” as

3 Adm’r Exs. 23 and 26. The documents creating the family trust have not been produced during this bankruptcy
case, nor were they produced to the Administrator in the underlying state court litigation.

4 Baumannv. Gaffney et al., Case No. 14-CA-3762 (Fla. Cir. Ct. Hillsborough Cty. filed Apr. 10, 2014).

5 Adm’r Ex. 17. . .

6 Adm’r Ex. 22; see also Adm’r Exs. 18-21.

7 The Sanctions Order, which details the conduct that led to its entry, was not offered at trial. It appears in the
record as an attachment to the Administrator’s Proof of Claim No. 2-2. The Sanctions Order is -specifically
referenced and expressly relied upon in the final judgment that was admitted at trial. Adm’r Ex. 23. The court
takes judicial notice of the Sanctions Order for the purpose of noting the detailed factual account upon which the
state court relied in rendering the final judgment. Fed. R. Evid. 201.

8 Adm’rEx.23. '

 An order dated Sept. 5, 2017, which denied several post-default motions by Ms. Gaffney and Debtor including
a motion to dismiss and to vacate the defaults, was read into the record by Debtor’s counsel. This order, upon
which Mr. Gordillo relied, also decreed that judgment on the complaint would be entered in favor of the
Administrator and a writ of possession would issue. )

10 Adm’r. Ex. 23.
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a fraudulent transfer the deed that tfansferred title for the Clark Street Property into Debtor as
trustee'.r Avoidance of tha_t deed effectively returned title to the groperty to Ms. Gaffney.
Second, the state court declared tha? Ms. Gaffney had obtained title to the Clark Street Property
through the exploitation of her father. The court therefore entered judgment against Ms.
Gaffney ordering that “legal and beneficial title to and possession of” the Clark Street Property
be vested in and held by the Adﬁinistrator.

The Final Judgment expressly states that it is a conveyance of the Clark Street Property
in accordance with Florida Rule of Civil Procedure 1.570(d). It also directs the state court clerk
to immediately issue a writ of possession commanding the HSCO to place the Administrator in
possession of the property. The Final Judgment was entered by the state court on October 16,
2017, and a writ of poséession was issued promptly the next day.!! Both the state trial court
and the appellate court denied Debtor’s requests fof a stay of the Final Judgment pending
appeal.'? Proceedings in the state appellate court have yet to conclude.

Deputy Carlton served the writ of possession on the Clark Street Property early on
October 23, 2017. He spoke with Debtor’s father and current counsel, Dov Sussman, and
advised that he woﬁld return on the morning of October 25, 2017, to execute on the writ.

The service of the writ of possession prompted a flurry of activity and ultimately led to
the filing of this bankruptcy case.

" Shortly after the writ was served, Ms. Gaffney contacted attorney Gil Singer, an
insolvency professional she had known for several years. Ms. Gaffney was in tears, claiming

* she was about to lose her home. Because he was unable to represent her, Mr. Singer referred

1 Adm’r Exs. 23 and 24.
12 Adm’r Exs. 27 and 28.
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Ms. Gaffney to three other insolvency attorneys including attorney Richard McIntyre.

Later that same day, Ms. Gaffney met with Mr. McIntyre and members of his law firm. '3
Mr. Singer attended the meeting at Ms. Gaffhey’s request. Though he was in and out of the
meeting, Mr. Singer recalled a bankruptcy being “bandied about.” He specifically recalled -
discussion of the Debtor, who was not present, being placed in a bankruptcy. This consultation
notwithstanding, Debtdr’s initial bankruptcy petition was not filed by Mr. McIntyre’s firm. !4

Also, on October 23, 2017, Ms. Gaffney contacted the HCSO regarding the writ. Shé
was referred to Sgt. Polk, supervisor of the civil process section, with whom she spoke
numerous times over the course of the next few days. After Ms. Gaffney mentioned a
bankruptcy, Sgt. Porlkl. reached out to HCSO’s in-house counsel, Mr. Gordillo. Sgt. Polk
indicated to Ms. Gaffney that execution of the writ would be terﬁporarily on hold pending Mr.
Gordillo’s review.

This bankruptcy case was commenced at 1 1:24 a.m. on October 24, 2017."5 The petition
was filed, in person, by Ms. Gaffney.'® The petition is handwritten and was not accompanied
by bankruptcy schedules or all required initial disclosures and statements. !

After leaming of the bankruptcy filing and the circumstances more génerally, Mr.
Gordillo conducted a review of the matter to determine whether execution of the writ would be

stayed or go forward. After a targeted review of the state court docket and his own legal

13 See Adm’r Ex. 34. Mr. Mclntyre attended the meeting but did not bill for his time as other members of the firm
who primarily handle consumer bankruptcy cases were in attendance.

4 When filing in this court, Mr. McIntyre’s firm uses a bankruptcy filing software that completes fields in forms
with typewritten text. Debtor’s petition is handwritten. Adm’r Ex. 29. Yet, in a sworn letter to the United States
trustee, Debtor stated that her petition was populated in part by the McIntyre firm and that she executed and mailed '
the petition back to the MclIntyre firm. Adm’r Ex. 33.

15 Adm’r Ex. 29. _

16 Adm’r Exs. 37 § 2 and 29.

17 Adm’r Ex. 29. Only Debtor’s statement of her social security number, Official Form 121, and a Certificate of
Credit Counseling were filed with the petition. (Docs. 2 & 3).
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research, Mr. Gordillo concluded that the Clark Street Property was not _property' of tﬁe
_bankruptcy estate and therefore the automatic stay did not apply. Accordingly, he determined
that execution of the writ of possession as to the Clark Street Proberty could proceed.-

On the evening of October 24 upon learning that the eviction would go forward, Sgt.
Polk promptly called Ms. Gaffney and left her a voicemail message. Sgt. Polk called again
early the next morning to reiterate that execution of the writ wa;s no longer on hold.

Deputy Carlton aﬁd Corp. Harris arrived at the Clark Street Property to execute on the
writ at abqut 1:00 p.m. on October 25, 2017. When the officers a-rrived, Mr. Sussman was the
only person present. Ms. Gaffney arrived about thirty minutes later. Both Mr. Sussman and
Ms. Gaffney were affo.rded the opportunity to remove their personal belongings from the
property, and both did remove severél such items. Additional time was allowed, with the
consent of the- Administrator who was also present, for a Iarge number of cats to be removed
safely from the property. After what Deputy Carlton described as a not insignificant period of
time, the locks were changed, and the former occupants were escorted from the property.

Deputy Carlton and Corp. Harris searched the property to ensure no persons or pets
remained on the premises. Both reported that the house was very cluttered and smelled of cat’
urine. Photos admitted as Admir?istrator’s Exhibit 14 accurately depicted the condition of the
Clark Street Property at the time the writ was executed.!® The photos confirm the officers’

- repoﬁs as to the condition of the property.
Both Deputy Carlton and Cbrp. Harris characterized the events of October 25,2017, as
| peaceful. No damage to the rproperty occurred. While the Administrator and his counsel were

present, the officers observed no threats being made, nor were reports of threats filed afterward.

18 Adm’r Ex. 14. The photos indicate that the home was in a state of great disarray and seeming disrepair.
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Typicall_y,- when executing a writ of possession, a trespass warning would Be issued by
the officers to the parties being removed. Neither Mr. Sussman nor Ms. Gaffney Wére
trespassed because the Administrator had agreed thaf they could return at a future timé to collect |
the rest of their personal belongings.

At the time of the executioﬁ of the writ, the Administrator was aware of Debtor’s
bankruptcy filing. Though he knew of the filing, the Administrator did not take any action to
stay execution of the writ. Rather, being unfamiliar with the effect of the automatic stay on the -
writ, he deferred to and relied Lipon Mr. Gordillo’s determination that the writ was not stayed.

Since October 25, 2017, neither Debtor nor he.r family have fetumed to the Clark Street
Property. The Administrator made several atter‘npts to arrange for Debtor and her family to

9 Debtor never availed herself of the

return to the property to collect their belongings.!
opportunity and her claims that she feared for her personal safety are not credible.

Throughout the events of October 23-25, 2017, Debtor was in Wasﬁington, D.C.®
Further, at that time, she did not reside at the Clark Street Prop_erty,21 having moved to
'Washingtén sometime around February 2016. Wh-en'the chapter 13 petition Was filed, Debtor
lived and worked in Washington, D.C.??

- Debtor’s bankruptcy pétition was filed, in person, by Ms. Gaffney.? A certificate of

completion of prepetition credit counseling was filed with the petition.* The certificate

19 Adm’r Exs. 35 and 36. .

20 See also Adm’r Exs. 15 and 33.

21 Debtor’s last visit to the Clark Street Property was about one month before the bankruptcy was filed. In the
year leading up to the bankruptcy, Debtor’s cell phone records indicate that she was present in Florida (and
presumably at the Clark Street Property) for only about 45 days. Of those, 27 coincided with the 2016
Thanksgiving and winter holidays. Adm’r Ex. 15.

22 Adm’r Exs. 8 p.5, 10, 32, 39, and 41 (341 Meeting Tr. at 9:21-25, 10:16-20, 19:7-9, 26:19-27:10; 2004 Exam.
Tr. at 17:5-7 (referencing Adm’r Ex. 31), 92:3-17).

23 See also. Adm’r Ex. 37 §2.

24 Adm’r Ex. 7; see also Doc. 3.
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indicates that the credit counseling course was taken via the internet on October 23, 2017, at
7:35 p.m.2> At the time the online course was completed, Debtor was in Washington, D.C. and
clocked in at work.?

Records of the course provider, Debtorcc.org, indicate that the internet protocol address
from which the course was taken place the computer logged into the course in Tampa, FL.*’

The IP address belonged to Ms. Gaffney’s business.?

Debtorcc.org’s billing records also
indicate that the course fee was paid by credit card belonging to Ms. Gaffney. Nevertheless,
Ms. Gaffney adamantly denies taking the credit counseling course for Debtor, prbvidihg that
shé was on the phone speaking with clients at the time the course was taken.

Debtor claims that she took the credit counseling course before she filed her petition,
adding that she took notes during the course believing that there would be a test at fhe end.?
But Debtor’s testimony is not credible, at least to the extent she claims to have taken the course
before filing for bankruptcy. And though Debtor previously has maintained that she took the
course on a lapt,opr computer which coﬁnected to Ms. Gaffney’s business via virtual private
network, the court, as sanction for Debtor’s failure _to preserve electronically stored information,

presumes for purposes of the Administrator’s motion to dismiss that she did not take the credit

counseling course on that laptop computer.*

25 Adm’r Ex. 7.

%6 Adm’r Exs. 32 and 33.

27 Adm’r Ex. 7.

28 Adm’r Ex. 6.

29 Adm’r Ex. 41 (341 Meeting Tr. at 21:7-11).

30 Doc. 365 (Order Granting Motion for Sanctions Against Sarah Sussman for Spohatlon of Ev1dence)
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Discussion

L. Debtor’s Emergency Motion to Enforce the Automatic Stay and Request for Damages,
Fees and Costs, and the Administrator’s Emergency Motion for Relief from Stay

Debtbr argues that the execution of the writ of possession on October 25, 2017, which
she asserts dispossessed herr of her homestead, violated the automatic stay. The Administrator
counters that that stay could not have been violated because the Clark Street Property was never
property of the bankruptcy estate subject to the automatic stay.

| The threshold issue before the court is whether, as of the filing of this bankrupfcy case,
the bebtor had any interest in the Clark Street Property protected- under'll. US.C. § 362.3!
Relevant here is'§ 362(a)(3),>2 which provides that filing of a bankruptcy petition operates as a
stay of “any act to obtain possession of broperty of the estate or of property from the estate or
to exercise control over property of the estate.” | |

Sectioﬁ_ 541 of the Bankruptcy Code lists the types of property interests included in
“préperty of the estate” and thus protected by the automatic s-‘cay.33 Property of the estate is
defined broadly to include “all legal ér equitable interests of the debtor in property as of the
commencement of the case.””>* Courts look to appl'icable étate law ’Fo determine a debtor’s legal

and equitable interests, if any, in property.®

. 31 Statutory references are to 11 U.S.C. §§ 101-1532 (“Code” or “Bankruptcy Code”™), unless noted otherwise.
32 Debtor argues, consistent with prior papers filed with the court, that the Administrator’s actions violated
§ 362(a)(4), which prohibits “any act to create, perfect, or enforce any lien against property of the estate.” But no
lien is implicated here. In previous filings, Debtor also cited § 362(a)(6), which prohibits “any act to collect,
assess, or recover a claim against the debtor . . . . But that provision is also inapplicable as the Administrator’s
actions were not taken to collect on a “claim” as that term is defined in the Bankruptcy Code. § 101(5).
33 See Baillie Lumber Co. v. Thompson (In re Icarus Holding, LLC), 391 F.3d 1315, 1319 (11th Cir. 2004); Bell-
Tel Fed. Credit Union v. Kalter (In re Kalter), 292 F.3d 1350, 1352-53, 1352 n.1 (11th Cir. 2002); Southtrust
Bank of Ala., N.A. v. Thomas (In re Thomas), 883 F.2d 991, 994-95 (11th Cir. 1989); see also In re Xenerga, Inc.,
449 B.R. 594, 598, 601 (Bankr. M.D. Fla. 2011); In re Fox, 274 B.R. 909, 910 (Bankr. M.D. Fla. 2002).
34 8 541(a); see, e.g., Charles R. Hall Motors, Inc. v. Lewis (In re Lewis), 137 F.3d 1280, 1283 (11th Cir. 2002);
* Thomas, 883 F.2d at 995. . '
35 See Butner v. United States, 440 U.S. 48, 55 (1979); Kalter, 292 F.3d at 1353; Lewis, 137 F.3d at 1283.
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Unfortunately for the Debtor, her claim to title to the Clark Street Property arose from
a deed tﬁat was declared void by the state court before her bankruptcy petition was filed. The
Final Judgment served to strip Debtor of all legal and beneficial interest in the property and
effectively conveyed it to the Administrator. Accordingly, the Clark Street Property was not
property of the bankruptcy éstate subject to the automatic stay.
| In Florida, “[i]t is well established that a judgment for conveyance of real property can
itself have the effect of a duly executed conveyance and can be recorded as such.”* The
conVeyance operates pursuant to Florida Rule of Civil Procedure 1.570(d).>” For a judgment
to serve as a conve}-/ance, it must contain or reference a legal description of the property and
identify.the property interests involved. Further, the court issuing the judgment must have in-
rem jurisdiction over the property.33
The court finds that all requireménts necessary under Florida law to effectuate a
conveyance of the Clark Street Proberty to the Administrator were. satisfied by the Final
Judgment. The Final Judgment contains the legal description of the Clark Street Property and
expressly d?:ﬁnes the property interesfs involved, namely that the Administrator is to have legal
and beneficial title and is entitled to immediate possession. And the Final Judgment was issued
by the Circuit Court for Hillsborough County, which possessed the. necessary | in-rem

jurisdiction as it is the circuit court for the county in which the Clark Street Property sits.>’

" 36 Williams v. Shuler, 551 So. 2d. 585, 587 (Fla. Dist. Ct. App. 1989); see also Alt. Dev. Inc. v. St. Lucie Club &
_ Apartment Homes Condo. Assoc., 608 So. 2d 822, 826 (Fla. Dist. Ct. App. 1992).

37 See, e.g., Alt. Dev. Inc., 608 So. 2d at 826; see also In Kendall Grove Joint Venture v. Martme.,—Esteve (In re
Kendall Grove Joint Venture), 50 B.R. 64, 66 (Bankr. S.D. Fla. 1985).

38 See Alt. Dev. Inc., 608 So. 2d at 826; Williams, 551 So. 2d. at 587.

3% See Griveas v. Amoco Oil Co., 854 So. 2d 841, 843 (Fla. Dist. Ct. App. 2003) (“Only the circuit court in the
county where the real property is located has in rem jurisdiction.”); see also Goedmakers v. Goedmakers, 520 So.
2d 575, 578 (Fla. 1988) (“[Clourts have no jurisdiction in actlons relating to real property located outside their
territorial boundaries.”).

10
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Accordingly, after entry of the Final Judgment, Debtor no longer had legal or beneficial
title to the Clark Street Property.”® In short, she no longer owned the property, whether as
“trustee” or otherwise.

The Final Judgment also directed the issuance of the writ of possession and effectively
determined that neither Debtor nor anyone other than the Administrator had a legal possessory

41

interest in the Clark Street Property.*' Debtor has identified no equitable interest that might

give rise to a legal interést, such as a commercial tenant who has the right to cure a payment
default even after termination of the lease.*?

Debtor’s right to possession was terminated by the Final Judgment and the writ of
possession. Further, Debtor was not in physical possession of the Clark Street Properfy when -
her chaptér 13 petition was filed, having relocated to Washington, D.C. over a year before the
petition. Rather it was her parents that were in actual possession and her parents who were

» dispossessed. But her parents are not the debtors in this case.

Still, Debtor argues that the Clark Street Property is her declared homestead protected

40 Debtor did not raise the issue at trial that the Final Judgment, though rendered prepetition, was not recorded
until several days after the petition was filed. But this fact is of no moment. Fla. R. Civ. P. 1.570(d) does not
speak of recordation unlike the analogous Fla. Stat. § 61.075(4), which provides that a judgment of dissolution of
marriage may operate as a transfer of property “when the judgment . . . is recorded” (emphasis added). Further,
recordation “does not operate to convey title.” Van Eepoel Real Estate Co. v. Sarasota Milk Co., 129 So. 892, 895
(Fla. 1930) (quoting Hunter v. State Bank, 61 So. 497, 499 (Fla. 1913)).

41 See Fla. R. Civ. P. 1.580; Cohen v. Ginsberg, 715 So. 2d 1113, 1113 (Fla. Dist. Ct. App. 1998) (“The gist of
[Fla. R. Civ. P. 1.580(a)] is that a court cannot order a writ to issue until it has formally adjudicated the right to
possession of property.”); see also Sarasota-Fruitville Drainage Dist. v. All Lands Within Said Dist. Upon Which
Drainage Taxes for Year 1928 Have Not Been Paid, 25 So. 2d 498, 500 (Fla. 1946) (noting a writ of possession is
meant to transfer possession of real property after title and right to possession have been adjudicated); Dixon v.
Dixon, 191 So. 292, 293 (Fla. 1939) (noting a writ of possession issues “only when the right is clear and free from
doubt, when there is no equity—or appearance of equity—in the defendant; it is not customary to issue the writ
where there is a bona fide contest as to the right to the possession of the property, or where the rights of the parties
have not been fully and finally adjudicated in the principal suit”).

42 Cf. Inre PetitUSA, LLC, No. 16-10305-BKC-LMI, 2016 WL 8504995, at *3—*4 (Bankr. S.D. Fla. Apr. 5,2016)
(discussing, under Florida law, the equitable remedy of anti-forfeiture). Debtor cites to In re PetitUSA, LLC, but
the case is readily distingunishable. That case involved a landlord-tenant dispute arising from a commercial lease
of business property.

11
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under Art. X § 4 of the Florida Constitution and that the Administrator’s actions were in clear
violation of that provision. Unfortunately for the Debtor, her argument misunderstands the
relevant :inquiry. ‘Even if the Clark Street Property had-homest_éad.status prior to entry of the
Final Judgment, that status would not imbue Debtor with any additional rights or interests ll’l
the Clark Stfeet Property that might be protectable by the automatic stay.®?

Debtor also attacks the Fineﬁ Judgment, arguing that it cannot be given preclusive effect
because it is not a “final” judgment. She notes, first, it is on appeal and, second, the state court
did not decide Debtor’s homestead claim and therefore res judicata does not apply. The court
addressés each argument in turn.

First, the mere filing of an appeal doés not render an otherwise final judgment
unenforceablé or without effect. Rathér, to stay the effect of a ﬁnal judgment an aggrieved
party must obtain é stay pending appeal. This is true in both Florida state* and federal courts.*’
Debtor sought a stay of the Final Judgment before both the state trial and appellate court, but
her requests were denied.

Second, in this circuit, whether a federal court should give res judicata or preclusive
effect to a state court judgment is determined according to the laws of the state that rendered

the decision.*® In Florida, “a party is precluded from raising any issue that was or could have

43 See Venn v. Reinhard (In re Reinhard), 377 B.R. 315, 319 (Bankr. N.D. Fla. 2007) (“The acquisition of
homestead status does not confer any additional property interest or rights in property.”); see also Heartwood 4,
LLC v. Tabor (In re Tabor), Adv. No. 15-01616-EPK, No. 14-20731-EPK, 2016 WL 1533362, at *3 (Bankr. S.D.
Fla. Apr. 13,2016) (“Stated another way, Florida homestead status is a ‘claim for the underlying property interest’
and is not itself a property interest.”).

4 See Fla. R. App. P. 9.310(a); FMS Mgmt. Sys., Inc. v. IDS Mortg. Corp., 402 So. 2d 474, 475 (Fla. Dist. Ct.
App. 1981).

45 See Fed. R. Civ. P. 62 Fed. R. Bankr. P. 8007; Lofstedt v. Kendall (In ve Kendall), 510 B.R. 356, 359 (Bankr.
D. Colo. 2014) (“A stay pending appeal temporarily suspends proceedings or the effect of a judgment.”).

46 See Copeland v. Hous. Auth. of Hollywood, 300 F. App’x 843, 844 (11th Cir. 2008) (applying Florida law);
Kizzire v. Baptist Health Sys., Inc., 441 F.3d 1306, 1308 (11th Cir. 2006) (applying Alabama law); see also Lasky
v. Itzler (In re Itzler), 247 B.R. 546, 548 (Bankr. S.D. Fla. 2000). '
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been raised in an earlier suit that (1) involved [the] same parties; (2) was on the same causé of
- action; and (3) was decided on the merits.”*’ Debtor acknowledges she raised fhe issue that the
Clark Street Property was her homestead in the course of the state court proceedings. There
can be little doubt that the state court action involved the same parties. So too, the matters
concern the “same cause of action” as that term is applied by Florida courts.*®

Although Debtor is correct that the Final Judgment does notr include an express
adjudication of Debtor’s homestead claim, Debtor ignores what occurred in the state court.*
The court struck Debtor’s and Ms. Gaffney’s pleadings as a sanction for their refusal to
cooperate- in discovery and to abide by directives of the court. Th_us,r it was Debtor’s own
conductand the condugt of her counsel that led the state court to decline to decide her homestead
claim. And “[w]here a party has subs;[antially participated in an action in which he had a full
and fair opportunity to defend on the merits . . . and even éttempts to frustrate the effort to bring
the action to judgment, it is not an abuse of discretion . . . to prevent further litigation of the
issues resolved by [a] default judgment in the prior action.”?

The court concludes that principles of res judicata are not a bar to this court’s giving

preclusive effect to the Final Judgment. Further, the court cannot simply ignore that early in

47 Copeland, 300 F. App’x at 844 (citing Fla. Dep't of Transp. v. Juliano, 801 So. 2d 101, 105 (Fla. 2001)).

€ See Youngbloodv. Taylor, 89 So. 2d 503, 505 (Fla. 1956) (“[T]he test of the identity of the causes of action, for
the purpose of determining the question of res adjudicata, is the identity of the facts essential to the maintenance
of the actions.” (quoting Gordon v. Gordon, 36 So. 2d 774, 776 (1948))). -

49 Debtor’s characterization of the Final Judgment as a “default judgment” is misleading. The judgment was
entered after the state court sanctioned the defendants, including Debtor, by striking their answers and affirmative
defenses. The Final Judgment therefore is not a default judgment in the traditional sense, as where a defendant
fails to appear and defend the suit. Rather, it is a default only in the technical sense in that it was entered after a
clerk’s default. Both Debtor and Ms. Gaffney appeared, filed defensive pleadings, asserted counterclaims, and
were offered numerous opportunities to litigate the dispute. But in the end, they were sanctioned for their
misconduct and willful failure to abide by the state court’s orders.

50 Bush v. Balfour Beatty Bahamas, Ltd. (In re Bush), 62 F.3d 1319, 1325 (11th Cir. 1995); cf In re Itzler, 247
B.R. at 550-55, 555 (“[U]nder Florida law, even a pure default judgment, which arose from no participation of the
defendant, is sufficient to meet the “fully litigated” element of collateral estoppel.”).

13
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this case, the court modified the automatic stay to allow Debtor’s appeal of the Final Judgment
to proceed to conclusion-. The court’s decision was based; in part, upon an agreement of the
parties that judicial resources would best be conserved if matters related to the parties’
respective interests in the Clark Street Property were decided finally by the state appellate court.
On several occasions since, this court has declined Debtor’s invitation to revisit that decision
and it will not do so now. Similarly, the court adheres to its position that it will not address
Debtor’s arguments on the merits of the state court’s decision.

Because the Clark Street Property did not become property of the bankruptcy estate
subject to the automatic étay, there could be no violation of the stay based on execution of the
writ and for which bebtor might recover damages under 11 U.S.C. § 362(k).

Though the court concludes that the Clark Street Property is not property of the eétate'
subject to the automatic stay, an issue remains as to items of Debtor’s personal property that
she asserts were inside the property. Debtor testified that she was prevented from retrieving
items of her persbnal property due to threats made by the Administrator either of her immediate
" arrest should she return to the property .or that her physical safety was in danger. If true, this
might rise to a violation of the automatic stay. But the facts tell a different story.

To begin, Debtor did not identify specific items of her personal property locafcd in the
Clark Street Property at the time of the execution of the writ, save an uﬁnamed feline. The few

specific items Debtor identified belonged not the her, but to her brother or parents.>' Instead,

5! During trial, the court conditionally permitted Ms. Gaffhey t6 testify as to her personal property lost as a result
of her removal from the Clark Street Property. The court’s ruling was based upon the representation of Debtor’s
counsel that case law existed where courts had permitted a debtor to recover for a stay violation based upon
damages suffered not by the debtor but by the debtor’s family. The court has reviewed counsel’s Supplemental

- Memorandum of Law (Doc. 645) and concludes that the cited cases do not stand for that particular proposition.
Rather, the cases discuss the issue of standing of non-debtors to pursue, on their own behalf, damages for a
violation of the automatic stay.

14
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she described in very broad terms items typically belonging to an entill'e family. And as Debtor
had relocated to Washington, D.C. over a year before the filing, the court cannot conclude that,
save for her cat, Debtor maintained personal property at the Clark Street Property..

As to the unnamed cat, both Deputy Carlton and Corp. Harris testified that Mr. Sussman
and Ms. Gaffney were provided additional time to remove several cats from fhe residence,
presumably including the Debtor’s. The officers sweep the property specifically to ensure that
no persons or animals were left behind. It is not entirely clear but the cat in question may have
been feral and living outside of the residence. If so, it cannot be said that th¢ Administrator’s
obtaining possession of the Clark Street Property was an act to exercise control over the cat nor
pi‘evented Debtor or her family from retrieving the cat, even if at a later time.

Debtor’é claim that she was prevented from retrieving her property by the
Administrator’s threats is belied by the >1.‘ecord. Deputy Carlton. and Corp. Harris reported that
the events of October 25 were peaceable, and that no threats were made or later reported. Mr.
Sussman and Ms. Gaffney. were allowed additional time to retrieve their personal effects. And
contrary to standard practice, a trespass warning was not issued because the Administrator had
agreed that arrangements would be made to allow Mr. Sussmén and Ms. 'Gaffnéy to chlect the
rest of their personal belongings at some time in the future. Debtor’s claim that she feared for
her personal safety were she to return to the Clark Street Property was not credible.

Last, the Administrator offered on several occasions to arrange for Debtor_ and her
family to return to the Clark Street Property to retrieve their remaining personal property. They
declined the Administrator’s offér_s.

In the end, the court finds that no willful violation of the automatic stay occurred as to |

either the Clark Street Property or Debtor’s personal property. Without a violation of the stay,

15
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“the damages provision of 11 U.S.C. § 362 by its terms [becomes] irrelevant.”> Accordingly,
the court need not discuss Debtor’s claimed damages.

The court now turns to the Administrator’s motion for relief from the stay. Assuming
the Clark Street Property had been property of the estate subject to the automatic stay, the (-:ourt
ﬁnds that cause.exists to annul the stay as of the filing of the chapter 13 .'petition.53 Section
362(d) of the Code authorizes a court to annul th_e stay retroactive to the petition date where
“the circumstances of the particular case warrant such relief.”>* The decision to annul the stay
is within_the discretion of the court “with each decision being considered on a case-by-case
basis.”®> Ofthe several factors to be considered in determining Whethgr to annul the automatic
stay, the debtor’s conduct and lack of good faith are the most important.*® Filing a chapter 13
petition for an imprqpef purpo.se evidences bad faith.>” And filing a chapter 13 petition for
purposes of circumventing a final state court judgment can be an improper purpose.>®

The events that transpired in the days leading up to the ﬁliﬁg of'this case are not entirely

clear, but one fact is crystal clear. The sole purpose of Debtor’s chapter 13 petition was an

2 Vazquez Laboy v. Doral Mortg. Corp. (In re Vazque= Laboy), 647 F.3d 367, 373-74 (1st Cir. 2011); see Valdes .
Morales v. EMI Equity Mortg. Inc. (In re Valdes Morales), Adv. No. 16-00166, No. 11-04694 BKT, 2019 WL
1220839, at *4 (Bankr. D.P.R. Mar. 13, 2019) (providing where there is no violation of the stay, damages under
§ 362(k) are not available).

33§ 362(d)(1) (providing the court may, “for cause”, terminate, annul, modify, or condition the stay).

3% In re Barr, 318 B.R. 592, 598 (Bankr. M.D. Fla. 2004) (citing Albany Partners, Ltd. V. Westbrook (In re Albany
Partners, Ltd.), 749 F.2d 670 (11th Cir. 1984)).

35 In re Stockwell, 262 B.R. 275, 280 (Bankr. D. Vt. 2001), see Fjeldsted v. Lien (In re Fjeldsted), 293 B.R. 12,
21 (B.A.P. 9th Cir. 2003); Albany Partners, Lid. V. Westbrook (In re Albany Partners, Ltd.), 749 F.2d 670, 675
(11th Cir. 1984) (noting that while the stay should be annulled only in limited circumstances, a court does not
abuse its discretion in granting such relief “particularly” when it finds the petition was not filed in good faith).

36 See In re Barr, 318 B.R. at 598; In re Webb, 294 B.R. 850, 853 (Bankr. E.D. Ark. 2003); see generally Albany
Partners, 749 F.2d at 675-76.

51 E.g., Shell Oil Co. v. Waldron (In re Waldron), 785 F.2d 936, 93941 (11th Cir. 1986); see generally Kitchens
v. Ga. R.R. Bank & Trust Co. (In re Kitchens), 702 F.2d 885, 887-89 (11th Cir. 1983) (discussing a non-
exhaustive set of factors courts may use in determining a chapter 13 debtor’s good faith).

58 See In re McGovern, 297 B.R. 650, 661 (S.D. Fla. 2003) (listing cases); In re Soppick, 516 B.R. 733, 746-47
(Bankr. E.D. Pa. 2014); In re Peterson, 228 B.R. 19, 24-25, 25 n.4 (Bankr. M.D. Fla. 1998); In re Bandini, 165
B.R. 317, 320 (Bankr. S.D. Fla. 1994).
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attempt to relitigate issues that were or should have been litigated in state-court. The court
determined Debtor’s chapter 13 petition was improper for that very reason, when' it denied
confirmation and dismissed the petition.>® But even after Debtor converted her case to a chapter
7 liquidation, the matters dominating the court’s docket continued to revolve around the same
state court disputes between the Debtor and the Administrator, between the Administrator and
Ms. Gaffney, or among the three collectively. The trial on the Contg:sted Matters did little to
dissuade the court from this c_bnclusion. It is simply not the function of this court to relitigate
state court issues, particularly when they are, according to Debtor,Astill on appeal.

As to thé remaining factors,%® the court finds they also weigh in favor of the
Administrator and annulling the stay. Grounds certainly existed for the modification of the stay
had the Administrator filed a motion before execution of the writ. Among other things, both
the state trial court and appellate court had denied Debtor’s request for a stay pen_ding appeal.
And the parties agreed early in the case that the state court was best suited to determine their
respective rights in the Clark Street Property, which led this court to modify the stay. Although
the Administrator was aware of the bankruptcy, it was Mr. Gordillo, HCSO’é in-house cognsel,
who decided that execﬁtion of the writ could and should broceed. Relying on Mr. Gordillo’s
opinion was reasonable, particularly because the court agrees that Mr. Gordillo was correct.

Accordingly, for these reasons, the Debtor’s Emergency Motion to Enforce the
Automatic Stay and Request for Damages, Fees and Costs (Doc. 7) will be denied, and the

Administrator’s Emergency Motion for Relief from Stay (Doc. 28) will be granted.

3% On September 21, 2018, the court dismissed Debtor’s chapter 13 petition and provided leave to convert the
case to chapter 7. (Doc. 305). Debtor opted to convert on September 29, 2018. (Doc. 309).
60 See In re Barr, 318 B.R. at 598.
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IL. Administrator’s Objection to Debtor’s Claim of Exemptions on Amended Schedule C

The Administr_ator 6bjects to Debtor’s homestead exemption in the Clark Street
Property on the basis that she is not entitled to claim the exemption because at the time she filed
this bankruptcy case, she did not own the propérty and did not reside there.®' Debtor responds
that her homestead claim, which is asserted under Art. X § 4 of the Florida Constitution, is
“unassailable.”®? She argues that it is of ﬁo moment that she held title to the property as trustee
of The Sussman Family Trust Living Trust rather than in her individual capacity or that she
allegedly resided in Washington, D.C. because it is not disputed that her family resided at the
Clark Street Property. . |

Florida’s constitution does not define the term “homestead,” but it does provide for
certain limitati(.)ns-and requirements. Debtor claims the exemption from forced'saie proyided
in Art. X § 4 of the Florida Constitution. That pro_visioﬁ contains an anership requirement, a
residency requirement, and an acreage limitation.® Tﬁe acreage limitation is not at issue here.

The Administrator, who bears the burden of persuasion on his objection,® has
demonstrated that as of the filing of this bankruptcy case, Debtor did not hold title to the
property in any capacity and further did not reside there. Thus, neither the ownership nor
resid_gncy requirement appear met. But Debtor repeéts her homestead claim is “unassailable.”

As to the residency requirement, Debtor argues that her homestead exemption cannot

be denied because she did not reside on the property (a fact she disputes) when her family

61 The Administrator also objected to Debtor’s claimed exemptions in her personal property. But as he did not
pursue those objections at trial, the court deems.them abandoned.

62 Debtor has never filed a formal, written response the Administrator’s objection. The court therefore relies on
her arguments made at trial, which are echoed throughout her numerous filings in this case.

83 See Englander v. Mills (In re Englander), 95 F.3d 1028, 1031 (11th Cir. 1996); In re Wierschem, 152 B. R. 345,
347 (Bankr. M.D. Fla. 1993).

64 Fed. R. Bankr. P. 4003(c); see § 522(1); In re Caliri, 347 B.R. 788, 797 (Bankr. M.D. Fla. 2006).
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_resided there. Debtor ié correct on the law,% and the Admiﬁistrator does not contest that
Debtor’s parents, who were the individuals removed by HCSO, resided at the Clark Street
Property. Accordingly, the court finds that the resideﬁcy requirement is mét. But that is not
the end of the analysis. Debtor must still satisfy the ownership requirement.%

As to the ownership requirement, Debtor argues that she cannot be denied her
homestead exemption simply because she held title to the Clark Street Property via revocable
trust rather than individually. Again, Debtor is correct on the law,®” but that is not the issue in
dispute. Rather, the issue is whether Debtor held title—in any capacity—given the Final
Judgment. Debtor does not directly address this -issue other than to attack the propriety and
finality of the Final Judgment, arguments the court declines to address or rejects above.

During closing argument, Debtor attempted to bolster her ownership claim citing to data
from the Hillsborough County Tax Collector and a “No;cice of Homestead” she purportedly
recorded in the Hillsborough Countyrofﬁcial records. These documents were not admitted at
trial and though filed of record in the case,%8 Débtor did not ask for the couit to take judicial
notice of these documents prior to the close of evidence. Nonetheless, because the court finds
that neither document is terribly enlightening on the relevant issue and notWithstanding
Debtor’s failures to follow the local rule and abide by orders of this court as to exhibits, the

court will consider these documents but only for the limited purpose of supporting Debtor’s

testimony that, prepetition, she had received a homestead exemption for real property taxes and

85 See, e.g., In re Oyola, 571 B.R. 874, 877-78 (Bankr. M.D. Fla. 2017); In re Wierschem, 152 B.R. at 347.

8 Debtor relies heavily on Judge Williamson’s decision in /n re Oyola, and the tests for residency articulated by
the court. But Debtor’s argument conflates the constitutional residency requ1rement with the ownership
requirement, which was not in dispute in Judge Williamson’s case.

57 See, e.g., In re Edwards, 356 B.R. 807, 810—11 (Bankr. M.D. Fla. 2006); In re Alexander, 346 B.R. 546, 549-
51 (Bankr. M.D. Fla. 2006).

%8 See supra note 2.
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at some point had “declared” homestead on the Clark Street Propefty.

Until the Final Judgment was entered, Debtor could arguably claim the _constitutional
homestead exemption from taxation.%’ So it is not surprising that the county tax rolls prior to
entry of the Final Judgment reflect that election. But the homestead exemption from taxation
is qui.te different from the homestead exemption from forced sale upon which Debtor relies.
These two exemptions derive from two different provisions of the Florida Constitution, serve
two different policy goals, and are subject to two different interpretative standards.” Simply
- put, one is not dispositive of the othér.

Debtor could not recall >when she “declared” homestead on the Clark Street Property.
But it appears that the Notice of Homestead was recorded two days after the Final Judgment
was entered. At that point, Debtor no longer had an ownership interest in the Clark Stl;eet
Property to support a homestead claim. And it cannot be the law that one can receive real
property via fraudulent transfer and then insulate oneself from liability by claiming the property
as homestead, particularly aftér suffering an adverse judgment. Fortunately, the court need not
address that partibularly thorny issue here as a debtor’s entitlement to a claim of exemption for
purposes of a bankruptcy case is determined as of the_ date of the petition.”! And on that date, -
as a result of the Final Judgment, Deb_tor had no ownership interest in the Clark Street Property.
Therefore, the oWne_:rship requirement is not met, and the exemption must be disallowed.

Accordingly, the Administrator’s Objection to Debtor’s Claim of Exemptions on

% Florida’s homestead exemption from taxation is set forth in Art. VII § 6 of the Florida Constitution.

™ See Grisolia v. Pfeffer, 77 So. 3d 732, 735-36 (Fla. Dist. Ct. App. 2011).

7 See In re Williams, 427 B.R. 541, 547 (Bankr. M.D. Fla. 2010); /n re Vick, No. 07-10844-BKC-AJC, 2008 WL
2444526, at *2 (Bankr. S.D. Fla. June 16, 2008) (listing cases).
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Amended Schedule C will be Sustained.72

II.  Administrator’s Motion to Dismiss Case for Debtor’s Failure to Comply with 11 U.S.C.
$$109(h)(1) and 521(b) and for Debtor’s Fraud on the Court

The Administrator seeks dismissal of this case based upon Debtor’s ineligibility to be a
debtor due to her failure to complete prepetition credit counseling as mandated by § 109(h)(1)
of the Bankruptcy Code. Debtor responds that she completed the course as evidenced by the
certificate of completion of prepetition credit counseling filed with the petition.

As detéiled above, the certificate filed with the court indicatés that the credit counseling
course was taken via the internet 6n October 23, 2017, at 7:35 p.m. The course provider’s
records indicate that the IP address from which the coufse’ was taken place the connected
computer in Tampa, FL. At that time, Debtor was in Washington, D.C. and clocked in at Wérk.
- These facts are not disputed 'and are established by the evidence broffered by the Administrator.
i} Prior to trial on the Contested Ma_tters, fhe court held a three-day 'evidentiary hearing
relative to Debtor’s failure fo preserve electronically stored information, spec.iﬁcally the laptop
computer on which Debtor claims to have taken the credit coﬁnseling course. The court
ultimately concluded that Débtor, after being directed to preserve the laptop, destroyed it with
the intent to deprive the Administrator of access to the ESI contained on the iaptop. As sanction
for her miséonduct,' the court ordered that it would presume that Debtor did not take_the credit

counseling course on that laptop computer.”® The presumption was rebuttable.

Debtor’s only evidence that she completed the credit counseling course before filing the

72 The court pauses briefly to note that the chapter 7 trustee’s decision not to administer the Clark Street Property
as indicated in her Report of No Distribution dated Nov. 16, 2018, nor object to the homestead exemption is not
dispositive of the issue. It merely reflects her sound business judgment that given the competing claims to the
property and the uncertainty of Debtor’s interest, pursuing the property would not result in any benefit to the estate.
In any event, the Administrator filed a timely objection to the exemption.

7 Doc. 365 (Order Granting Motion for Sanctions Against Sarah Sussman for Spoliation of Ev1dence)

21




Case 8:17-bk-08959-RCT Doc 654 Filed 06/03/19 Page 22 of 23

petition is her own tesfimony, which the court does not find credible. The court believes that
Debtor eventuallsl took the course, after the origina_l petition was filed, but that does not save
Debtor unless she had complied with the. provisions of § 109(h)(3), which she did not do. And
Debtor offered no additionéi evidence to explain how she could simultaneously be at Work in
Washington, D.C. while also logged into any computer in Tampa, FL., thereby failing. to rebut
the evidentiary presumption.

Debtor argues, however, that the motion must be denied because the Adrﬁinfstrator
failed to prove that Ms. Gaffney took the course for the Debtor, as he had th.eorized. rBut the
Administrator does not have to identify and prove that someone other than the debtor took the
credit counseling course. Instead, he must show only that it is likely Debtor did not, which
.would render her ineligible to be a debtor before this court.™

Having carefully reviewed the evidence adduced at trail, the court must conclude that
Debtor did not complete the credit counseling course before_ﬁling this bankruptcy. Though
Ms. Gaffney testified that “Sarah took the course,” she did not explain her basis for that
assertion. Ms. Gaffney stated that she had spoken to Debtor about the need to complete credit
counseling before filing a rbankruptcy, but she did not testify as to any facts to suggest that
Debtor actually took the course. This is not to say that the court does not credit Ms. Gaffney’s

testimony that she did not take the course for the Debtor. This may be true. But that fact alone

74 See In re Hess, 347 B.R. 489, 500-01 (Bankr. D. Vt. 2006); In re Marek, No. 11-21158-TLM, 2012 WL
2153648, at *11 & n.52 (Bankr. D. Idaho June 13, 2012) (“Lack of statutory eligibility is ‘cause’ for dismissal of
the case.”); ¢f. Marshall v. McCarty (In re Marshall), 596 B.R. 366, 369 (B.A.P. 8th Cir. 2019) (finding the debtor
ineligible because she failed to prove she had satisfied the credit counseling requirement); /n re Hargrove, 465
B.R. 507, 509 (Bankr. E.D. Ark. 2011) (“Debtors have the burden of proof to establish their eligibility for relief
under the provisions of 11 U.S.C. § 109.”); In re Voelker, 123 B.R. 749, 750 (Bankr. E.D. Mich. 1990) (“When a
debtor’s eligibility to file under a particular chapter of the Bankruptcy Code is challenged, the burden is upon the
debtor to establish such eligibility.”); In re Morgan Strawberry Farm, L.D., 98 B.R. 584, 585 (Bankr. M.D. Fla.
1989) (“The burden of proof in establishing eligibility for bankruptcy relief is on the party filing the petition.”).
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does not lead to the conclusion that Debtor completed the credit counseling course prepetition.”™

Section 109(h) of the Bankrupfcy Céde has been criticized as a failed experiment added
to the Code by BAPCPA.” Nénetheless, Congress’ mandate is clear. Absent exemptioﬁ or
timely obtained leave of court, the failure to obtain credit counseling prior to filing bankruptcy
renders a debtor ineligible to be a debtor in bankruptcy.”’ Althoﬁgh the failure to comply with
§ 109(h)(1) not jurisdictional,”® the court is compelled to dismiss the case.”

Ac_:éordingly, the Administrator’s Motion to Dismiss Case for Debtor’s Failure to
Comply wifh 11 US.C. §§109(h)(1) and 521(b) and for Debtor ’S'Fraud. on the Court will be
granted and this case dismissed.

The court will enter a separate Order consistent with this Memorandum Decision.

Service of this Decision other than by CM/ECF is not reqﬁired. Local Rule 9013-1(b).

75 The court denied summary judgment to the Administrator on his motion to dismiss, in part, based on the
Affidavit of Stanley Gloster (Doc. 511), in which Mr. Gloster averred that in a conversation that occurred shortly
after the petition was filed, Debtor mentioned taking the credit counseling course. In the court’s view, this
statement created an issue of fact and, if true, may have corroborated Debtor’s claims. But Mr. Gloster was not
offered as a witness at trial.

76 See In re Enloe,373 B.R. 123, 127 & n.13 (Bankr. D. Colo. 2007); In re Elmendorf, 345 B.R. 486 (Bankr S.D.

N.Y. 2006), aff’d sub nom. Adams v. Finlay, No. 06-6040, 2006 WL 3240522 (S.D. N.Y. Nov. 3, 2006), vacated
and remanded sub nom. In re Zarnel, 619 F.3d 156 (2d Cir. 2010).

77§ 109(h); see, e.g., Marshall, 596 B.R. at 368-69; Vexler v. Baruch (In re Baruch), 564 B.R. 424, 427 (M.D.
Fla. 2016).

78 See Baruch, 564 B.R. at 428-30; see also Adams v. Zarnel (In re Zarnel), 619 F.3d 156, 169 (2d Cir. 2010); In
re Wise, 415 B.R. 579, 583 (Bankr. N.D. Ala. 2009).

7 See Baruch, 564 B.R. at 424; see also Marshall, 596 B.R. at 369; In re Stinnie, 555 B.R. 530, 534-36 (Bankr

W.D. Va. 2016); In re Ross, 338 B.R. 134, 13641 (Bankr. N.D. Ga. 2006).
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IN THE SUPREME COURT OF FLORIDA

THE FLORIDA BAR, - Supreme Court Case

No. SC-
Complainant,

" The Florida Bar File Nos.

V.o | 2018-10,184 (13C)
| 2018-10,542 (13C)
TERESA MARIE GAFFNEY,
Respondent.
/ .
COMPLAINT

The Florida Bar, complainant, files this Complaint against Teresa
Marie Gaffney, reépondent, pursuant to the Rules Regulating The Florida
Bar and alleges:

1. Respondent is and was at all times mentioned herein a member
of The Florida Bar admitted on July 30, 1984 and is subject to the
jurisdiction of the Supreme Court of Florida. |

2. Respondent resided and practiced law in Hillsborough County,
Florida, at all times material.

3.  The Thirteenth Judicial Circuit Grievance CoJmmittée C found
probable cause to file this compiaint pursuant to Rule 3-7.4, of the Rules
Regulating The Florida Bar, and this complaint’ has been appfoved by the

presiding member of that committee.




Count |
- TFB File 2018-10,184 (13C)

4. Péragraphs 1 through 3 are realleged and incorporated herein
by reference. |

5. Respondent was a defendant in a real properfy matter titled
Baumann, Administer Ad Litem bf the Estate of Gaffney v. Teresa Gaffney
and Sarah Sussman, lndividually'and as Trustee of the Sussman Family
Trust,-case no. 14-CA-003762, in and for Hillsborough County, Floridé.

6. From about June 2014 to June 2015, respondent was
represented by the firm of Walters Levin Klingensmith & Thdmison.

7. Beginning in or around April 2015, respondent was represented
by her husband, attorney Dov Sussman.

8. © Respondent also.filed a notice.of appearance to represent the
other defendant in the matter, respondent’s and Mr. Sussman’s daughter,
‘Sarah Sussman.

9. The matter concerned the transfer of real property from the
estate of respondent's fathér to respondent and her daughter before
respondent’s father's death.

10. The plaintiff in the matter, Phillip A. Baumann, as Administer Ad

Litem of the Estate of John J. Gaffney, raised issues as to the legality of |




- those transfers and whether the property needed to be used to pay the
estate’s legal fees.
11.  On February 5, 2015, plaintiff filed a Notice of Taking
Deposition of respondent.
12. VRespondent was rnoticed, through counsel, that her deposition
was scheduled for March 11, 2015.
13. The day before hér scheduled deposition; and over a month
after being scheduled for her deposition, respondent, through counsel, filed
a Moation for Protective Order Régarding Notice of Taking Deposition.
14. The motion failed to allege a sufficient legal basis for a
protective order under Rule 1.280, Fla. R. Civ. P. |
15. Respondeht and her counsel failed to schedule the motion for a
hearing. |
16; Respondent was not excused by order of the court from
| appearing‘for her deposition.
| 17.  On March 1'1, 2015, after respondent failed to appear at her
debosition, plaintiff's counsél filed a Verified Response to Teresa Gaffney’s
Motion for Protective Order and Motion for Sanctions.
18. Plaintiff's counsel scheduled respondent’s motion for protective

order and plaintiff's response and motion for sanctions for a hearing.




19. The court denied respondent’s motion by order dated August 7,
2015, and directed respondent to cooperate in scheduling her de.position.

- 20. Thereaﬁ'er; respondent and her counsel failed to cooperate in
scheduling her depositi-on.

21. On August 13, 2013, plaintiff's counsel filed a Motioh to Compel
Discovery, in which plaintiff sought assistance from the court in scheduling
" the depositions of respondent and Mr. Sussman.

22. The court held a case management conference on September
16, 2015, and entered its second order compelling respondent to appear
for a deposition to occur on Cctober 16, 2015. |

23. »At the October 16, 2015 deposition, respondent_ claimed that
she was representing her father when she preparéd the deed that
transferred an interest in her father's homestead to herself and that all
communications she had with him concerning that 'deed were privileged.

24. A hearing was held d-uring_ the deposition, and the court
overruled the privilege objection 'and directed respondent to answer the
question. .

25. Thereafter, respondent refused to answer the question based

upon the attorney client privilege in direct violation of the order of the court.




26. On or about March 29, 2016, an evidentiary he'arirng Was held
on plaintiff’s motion for sanctions and contempt of court, and respondent
failed to appear for the hearing. | |

27. Respondent and her counsel failed to communicate to plaintiff
or the court any feasoh for the non-appearance at the scheduled hearing.

28.. The court found the plaintiff was prejudiced due to the
misconduct of respondent and Mr. Sussman. V

29. On or about April 22, 2016, the court issued an Order Granting
- Motions For Sanction, Striking Pleadings, And Entering Default Against
Defendants Teresa Gaffney and Sarah K. Sussman, Individually and as
Trustee, which gréntéd motions for sanctidns, struck pleadings, and
entered a default against respondént.

30. The court stated in part that, “...this Court finds that those
Defel{dants have willfully and intentionally frustrated the Plaintiffs attempts
to justly, speedily, and inexpensively prosecute this case. fhe Defendants'
have contumaciously disregarded this Court's authority, the Rules
Regulating the Florida Bar and the Florida Rules of Civil Procédure.
Accordingly, this Court is granting Plaintiffs' réquest that Defendants’
affirmative defenses and counterclaims/crossclaims be stricken as a

sanction, that atiorneys' fees and costs be awarded and that an ultimatum -




is imposed so that the defendants and thei-'r counsel will comply with the
law. As will be ordered in detail below, Defendants will be gi\./en one, final
opportunity to comply with the law. If either fails to do so, her br its answer
will be stricken and final judgment will be entered against her or it.”

31. The court further stated that respondent and Mr. Sussman
ffustrated the plaintiff's attempts to prosecute the case by failing to clear
deposition and hearing dates, failing to follow court orders, and failing to
appear at depositions a_nd hearings and frustrating attempts to set and
condUct same. |

32. The court concluded that respondent’s disobedience was wiliful,
deliberate, and contumacidus, rather than an act of neglect or |
inexperience..

| 33. On of about April 25, 2016, respdndent submitted an Affidavit to
the court stating that in her opinion, Judge Huey's conduct was tantamount
to sexual extortion under color of law. | |

34. Respondent also stated that in her opinion, Judge Huey was |
stalking her and filing false statements, under the guise of a judicial order,
as a judge, because she refused his alleged sexual advances. |

35. Respondent further stated that Judge Huey had.made material

misrep_resentations in his order, just as ‘h_e threatened that he would do if




she did not acquiesce to hié alleged sexual adva'nces, and that it appears
that Jt'J_d.ge Huey uses his. position as Judge to céerce or threaten harm if
one does not agree to sexual favors.

36. On or about April 29, 2016, the court entered an Order Treating
Affidavit of Gaffney as Amended Motion té Disqualify J_udge and Order -
Grant_ing Motibn to Disqualify Judge. |

/ 37. The subsequentjudge reconsidered Judge Huey’s Order of
April 22, 2016, based upon Judge Huey’s disqualification.

38. The court ruled thaf the rulings within the April 22, 2016, order
were legally éorrect based upon the record.

39. | Oh or about July 6, 2016, a hearing fpr defendants’ Motion for
: Reconsideration was held and all matters were addressed. | |

40. On or about July 12, 20186, the court enteréd an order denying |
thé Motion for Re.considerati.on. ' |

41. The defendants filed a motion for reconsideration of the
proceedings of July 6, 2016, but a hearing was never re-scheduled after it
waé canceled. |

42.  On August 23, 2016, Mr. Sussman filed a Motion (Vérifiéd) to

| Disqualify Judge Barbas which attached an Affidavit by Ms Gaffney.




43. Respondent’'s Affidavit stated in part: “In reviewing the
Transcript of July 6, 2016, Judge Rex Barbas expressly condoned the
behavior of J'udge Paul Huey, to wit, the overt sexual harassment and the
fear of iepercussions of the sexual advances of Judge Paul Huey. Further,
Judge Rex .Barbas expressly condoned the unlawfully hearings conducted
by Judge Paul Huey in violation of Florida Statutes 38.10.”

44, The Motiori (Verified) to Disqualify Judge Barbas was denied.

45. On or about September 6, 2016, the court entered a default
final judgment against the defendants for failure to eomply with court orders
after their pleadings were struck as a sanction on Ap.ril 22, 2016.

| 46. On or‘ébout September 19, 2017, the court entered an Order
Striking Defendanis’ Motion for a Hearing on Subject Matter Jurisdiction,
Standing, Staiute of Limitations, Breach of Fiduciary, Conflict of Interests,
Filing an Unlawful Lis Pendens. |

47. The court found that the defendants’ motion again argued the
same matters contained in their original motion for reconsideration
following Judge Huey’s disqualification. |

48. The court foimd that since a default had been entered and the
issues regarding personal jurisdiction and subject matter jurisdiction had

already been addressed (and taken up on appeal which was denied), the




motion was a nullity, éince judgment has been entéred and the default
never set aside.

49. The court further found that the defendants again filed yet
ano_fher motion for reconsideration alleging the sarﬁe matters that they had
previously arguéd and were a part of the order of July 12, 2016.'

50. By order dated February 12, 2019, the Second District Court of
Appeal pér curiam affirmed the ruling of the lower court in case no. 2D17-
4238. | |

51. On or about June 17, 2019, the plaintiffs filed a Motion for |
Order to _Show Cause and to Enforce Final Judgment. |

'52.  On or about June 20, 2d19, the deféndants filed a motion to
disqualify./ opposing counsel Mr. Kangas, 'alleging Mr. Kangas engaged in
ex parte communications with both Judge Huey and Judge Barbas during
the litigation and that the final ordéf in the case was written or ghostwritten
by Mr. Kangas. |

53.  OnJuly 11, 2019, the defendants filed a supplement to the
motion to disqu_alify Judge Rex Barbas, making the séme allegations as the
motion for disqualification of Mr. Kangas. |

54. Oh July 12, 2019, an evidentiary hearing was held on

defendant’s motion for disqualification.




' 55.  On or about July 22, 2019, Mr. Sussman filed another motion to
'disqualify Judgé Barbas stating in part the following: “Judge Barbas has
endorsed the conduct of a judicial sexual predator and allowed to stand an
order made by the judicial sexual predator in retribution for his denial by
Gaffney.” |

56. The motion further stated in part that} “In opening the hearing
with a decidedly misogynistic comment, Judge Barbas effectively
announced that no woman will be treated fairly in his court. The rule of law
has been supplanted by misogyny.” |

57. The motion also stated in part that:-“The'ﬁrial ordéf
demonstrates the court’s 'profound animus to women, the final order stands
for the proposition that the séxual extoﬁion engaged in by Judge Huey.was
acceptable and had no impaét on Judge Huey's reta_'lliatory.order.”

~ 58. Mr. Sussman’s motion attached an affidavit by respondent.

59. On or about July 23, 2019, the court denied both motions to
disqualify.

60. Inthe July 23, 2019 order, the court stated in part: “Regarding |
the allegations thét the undersigned found nothing wrong with Judge |
Huey’é alleged actions, this court never made that statement. The sanction

order issued by Judge Huey was not vacated because there was a factual
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and legal basis to conclude that the defendants V\'/ere’being obstructionists
during the- proceedings.”

| 61. The court also statéd i_n part: “Th.e litany of actions delineated
- by Judge Huey for the sanctions were never rebutted by Mr. Sussman in a
hearing that lasted an entire half day. Moreover, at the conclusion of-the
hearing, the undersigned provided Sussman with another opportunity to
comply with the rules of discovery, and the court would then consider
withdrawing'th.e sanctions order.”

' 62.- The court further stated in part that: “The defendants make the
bbld allegation that the undersigned Judge ‘had no problem with the
conduct and behavior of Judge Huey...” The court reiterated that it was not
conducting a hearing regarding the alleged actions by Judge Huey. The
defendants continually try to mislead the court and whoever else reads
their motions filled with misstatements and innuendo.”

, 63.. In the July 23, 2019 order, the court further stated iﬁ part that:
“It is evident that the defendants continue tormake motions to 6bstruct the
progress of this case by continually arguing matters that have been
continuous [sic] ruled upon and affirmed on appeal.” -

64. On or about September 16, 2019, the court entered an Order

on Defendants’ Motion for Relief from Judgment and Defendants’

11




Supplemental Motion for Relief from Judgment finding that no new issueé
had been raised by the defendants or thét the issues raised should have
been raised on appeal.

65. . On or about .September 26, 2019, the plaintiffs filed a Motion for
Order to Show C_ause'and to Enforce Final Judgment, alleging that after
entry of final judgment on October 16, 2017, Sarah Sussman recorded a lis
pendens that purported to claim an interest in the Clark Avenue property on
" March 25, 2019.

66. The lis pendens was filed by respondent’s husband, Mr.
Sussman.

67. On or about September 26, 20179, the court entered an Order
on Plaintiff's Motion for Order to Show Cause and to Enforce Final
Judgment and Directions to the Clerk of the Court.

68. The court stated that the final judgment held thaf: (a) Deed was
declared null and void; and (b) Reépondent was enjoined a‘gainst any
further disposition of the said property.

69. Subsequent to the issuance of the final judgment, respondent
filed two claims of lien on the said property each in the amount of $285,000
| and filed in Official record book 25334 pages 568-570 and book 26389

pages 822-824.
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70. The court found that the claims of 'Iie>ns filed by respondent
were dispositions upon the property, subject to the final judgment in thié
caée, and the claims of lien filed by‘ respondent were direct violations of the
court’s final Judgmenf. |

'71.  The court ordered that'responde_nt shall show cause why she
should not be held in indirect ériminal Cohtempt for violati'ng the injunction
prohibiting her from making any disposition of the same property. .

72. The court held that the liens filed by Mr. Sussfnan on behalf ofi
respondent were null and void and the cIerk was ordered to strike them
from the public records.

73.  Onor about_October 17, 2019, the court entered a'n Order
Scheduling Continued Hearing stating that the Amended Motion for
Judgment of Attorneys’ Fees agéinst Teresa Gaffney dat_ed September 18,
2019 and Plaintiff's Motion for Judgment of Attorneys’ Fees dated May 12,
2016, were s‘cheduled to be heard on bctober 11, 2019.

74. Thé hearing did not conclude a_nd was co_ntinued,on November
22,2019. |

75. On or about October 10, 2019, opposing cbunsel entered into a
Stipulation for Dismissal of Indirect Criminal Contempt in the interest of

avoiding delays in the case.
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76. Opposing counsei agreed to dismiss the contempt but not the
findings that respondent violated the Final Judgmenf or the striking of the
l.iens filed in contravention of the final judgment. |

77. On or about October 25, 2019, the court enteréd ah Order

| Granting Stipulation. |

78. On or about Octbber 30, 2019, the plaintiff filed an Emergency
Verified Motion for Order to Show Cause and to Enforce Final Judgment
stating that, on October 11, 2019, the very next day following the stipulation |
on October 10, 2019, respondént filed two new notices of lis pendens
against the éame property.

| 79. On or about October 31, 2019, the court entered an Order to
Show Cause and Arfaignment on Order to Show Cause finding that on the
very next day following the parties stipulation, October 11, 2019, in
disregard of the court’s authority and the Final Judgment Upon Default, Ms.
Gaffney effectuated two new dispositions of the Clark Avenue Property,
“through the filing of two separate notices of lis pendens recorded in the
Official Records of Hillsborough County, Florida, at Book 27024, Page 769,
and Bbok 27024 Page 770-71, respectively.

80. Thesetwo separate'n-otices of lis pendens each purport to

secure $8,000,000.00 in damages alleged to be owed to respondent.
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817. The court ordered responde‘nt to appear oh Novemb.er 7 2019.

82. The court heard érguments and on November 25, 2019,
granted defendant’s motion to dismiss and further considered striking the.
reéorded lis pendens and the award of fees and costs as a sanction.

83. On November 14, 2019, respondent filed a motion to disqualify
Judge Barbas, alleging the court failed to provide respondent the

| opportunity to réspond to the emergency mdtion and that she was being
incorrectly held in contempt.

84 By order dated December 12, 2019, the court ruled in part that:
“However, based upon the constant misreﬁresentations by counsel for the
Defendant and Deféndant Gaffney herself, thé undersigned finds that he
can no Ionger be fair and impartial towards the Defendant Gaffney nor her
attorney, Sussman. For that reason, and that.reason a’lon.e,' this court
ORDERS AND ADJUDGES that Defendant’s Motion to Disqualify / Reéuse
is GRANTED.” |

85. On br about April 8, 2019, respon»dent filed a notice of
appearance for the pléintiff in case no. 19;CA-002729, Sarah Sussman v.
Kangas, Estate of Gaffney, Baumann, of which Mr. Sussman was also

reprgsenting the plaintiff.
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- 86. At a hearing on defendants’ Motion to Transfer Case on or
aboﬁt June 12, 2019, plaintiff opposed chh transfer.

87. On or about June 27, 2019, Mr. Sussman filed a motion to |
disqualify Judge Barba_s, élleging the same allegations that were alleged in
case no. 14-CA-003762. |

88. On or about July 23, 2019, the court entered an_Amended
Order Denying Motions to Disqualify finding that the instant case was filed
in the EastrDivision of the Court (Plant City) in an obvioué attempt at forum
shopping.

89. The court further found that because of the aftempt by the
plaintiff in this caéé to forum shop and circumvent fhe rulings of the court
and the affirmation by the Second District Court of Appeals, it was
incumbent on the. court to thwart the atterﬁpted illegal usurpation of the
.court’s authority.

96. Respondent has brought multiple appeals related to the above-
referenced cases. |

91. In one appeal, case no. 2D20-1713, Teresa Gaffney v.
Bat‘lmann, Kangaé, Mr. Sussman filed a Reply to Respondent’s Response

to Writ of Prohibition on June 18, 2020, on behalf of the plaintiffs.
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92. In the Reply, Mr. Sussman stated that respondent does not
believe she can get a fair trial, hearing or ruling from Judge Tesche Arkin or
any Judge in the Thirteenth Judicial Circuit.

93. The Reply states in part that:

“Through a series of investigations it was
uncovered that Judge Huey, Kangas, Baumann,
Judge Barbas and Judge Tesche Arkin and others
acted in concert to deprive [respondent] of her due
process rights, her civil rights and her property and
the property of others to coverup the predatory
sexual nature of Judge Huey and to punish
[respondent] and to cover up the theft of property of

John J. Gaffney by Tyler and Patchett with the help
of Kangas and Baumann.” '

94. The Reply further stated that Judge Barbas found nothing
~wrong with Judge Huey demanding sexual favors for a favorable ruling and
that J udge' Barbas had refused to \aIIow witnesses to testify against Judge
Huey.

95. Respondent has moved to recuse various judges, in éddition to
those mentioned above.

96. Respondent has also brought a federal civil rights Iawsuit in
case no. 8:21-cv-00021-sdm, Teresa Gaffney, Sarah Sussman v; Judge
Ficarrotta, Judge Huey, Judge Barbas, Judge Tésche Arkin.

97. An amended complaint was filed on January 12, 2021, and

Exhibit 1 to the amended complaint contains an affidavit of respondent.'
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98. Respondent's complaint filed against four (4) Hillsborough .
County judges, alleges the following, in part:

99. “The defendants further elected to act as a rump legislature and
re-write Florida Statute 415.1111 and Florida Stétute 95.11 to further |
accommodate their goal of confiscation of the Plaintiffs propérty.”

100. “To achieve this goal, the Defendants colluded, cohspi.léed and
combined to bring about their unlawful purpose and took the necessary
steps fo perfect their 'conspiracy. Having utilized an unlawful means to
effectuate an unlawful goal the Defendants confiscated .the property of the -
Plaintiffs; the Defendants then conspifed, combined and colluded to award
attorney fees and costs against Teresa Gaffney and Sarah Sussman on a
flawed judgment in a case which the bench described as ‘dead on arrival’,
i.e., meritless. The collusive and conspiratoriai actions taken. by the
Défenda_nts; individuélly and as a collective body, were taken in furtherance
of a conspiracy to seize valuable property from the Plaintiffs.”

101.. “Théractions were taken under color of law so that the
Defendants, individually and collectively, could successfully defraud thé
Plaintiffs and punish fhe Plaintiffs for exposing the theft of property and the

outing of Defendant Judge Paul Huey for his predatory sexual conduct and
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other related acté effectuated in contravention of the law and which a'cts>
were set in motion under color of law.”

102. “The Defendants are as responsible as these attorneys in the
theft of the assets as the Defendants aided anq abet{ed, covered up and
lrelied on false_and fraudulent orders.”

103. “There was an admissioh against interest made by Judge Huey
- admitting to the sexual harassment and stating that the undérlying state
éourt cése was never viable and should have been dismissed. J.udge Huey |

further stated that he wants fo get away from this case because he knows
rthat he is ‘in trouble’.”

104. “On or about 4 April 2014, the Defendants conspired to utilize
an order of the Probate Court which order was forged and was known by
the Defendants to be forged.” |

105. “Inthe course and scobe of the underlying meritless litigation,
- (i.e., 3762), as descr_ibed more fully above, the Defendanfs fabricated
evidence and obstructed discovery which wo.ul.d have exposed the
fabrication of evidence.” | |

106. “The misconduct, deceit and fabrication of evidence exercised

by the Defendants was the sine qua non necessary for the Defendants to

visit harm on the Plaintiffs.”
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107. “Specifically, the Defendants actively participafed in, or
personally caused, the abuse of the Plaintiffs in a manner calculated to
coerce submission to the nefarious goals of the Defendants ahd, for.the
Defendants to unlawfully secure money and property belonging io the
Plaintiffs. The modus operandi described in this complaint appears to be
mbtivated by animus and/or bias, which racial bias and/or gender bias
constituted a purposeful discrimination.”

108. “Atall tiines relevant in this complaint, the named defendants
did in fact combine, collude and Qonspire to achieve by concerted action
the accomplishment of an unlawful purpose or, alternatively, the
accomplishment of a lawful purpoé_e by unlawful means. At all times
relevant the defendants conspired to, and in fact accomplished acts,
unlawfully, willfully, and inaliciously that resulted in injury to the Plaintiffs.”

109. “In short, the Defendants did conspire to do ah unlawful act, or

“acts, or to do a lawful act or acts by unlawful means.”

110. “The Defendants in this action perpetrated overt act or acts in
the pursuance of their conspiracy directed at the Plaintiffs.”

111. The pléintiffs are seeking da'mages in excess of $1,000,000.

112. By reason of the foregoing, respo'ndent» has violated the

following Rules Regulating The Florida Bar: Rule 3-4.3 (Misconduct and
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Minor Misconduct); Rule 4-3.1 (Meritorious Claims and Contentions); Rule-
4-3.3(a) (Candor Toward the Tribunal - False evidence; Duty to disclose);
Rule 4-3.4(c) (Fairn‘ess to Opposing Party and Counsel - lawyer must nét
knowingly disobey an obligation under the rules of a tribunal); Rule 4-3.5(c)
(Impartiality and decorum of the tribunal - Disruption of Tribunal); Rule 4-
8.2(a) (Judicial and Legal Officials - Impugning Qualificaﬁons and Ihtegrity
of Judge or Other Officers); Rule 4-8.4(3) (violate or attempt to violate the
Rules of Professional Conduct, knowingly assist or induce another to do so,
or do so through the acts of another); Rule 4-8.4(c) (Engaging in conduct.
involving dishonesty, fraud, deceit or misrepresentation); and Rule 4-8.4(d)
(Engaging in conduct in connection with the practice of law that is
. prejﬁdicia| to the administration of justice).
| COUNTI
TFB File No. 2018- 10,542 (13C)
113. Paragraphs 1 thrbugh 3.are real!egéd and incorporated herein
by reference.
114. On or about Oétober 16, 2017, in Hillsborough County cése no.
14-CA-3762, the court entered a Final Judgment Upon Default declaring
that real property located at 119 S. .Clark.AvenUe, Tampa, Florida belonged

to the Estate of John J. Gaffney. |
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'115. Respondent and her husband, Dov Sussman, were living at the
property at the rtime. |

116. On October 17, 20t7, a writ of possession was issued by the
Hillsborough County Clerk to be served upon re's_pondent and Mr. Sussman
and'return possession of the Clark Avenue Property to the Estate.

- 117. On October 23, 2017, the Hillsborough County Sheriff served.
- the Writ of Possession at the Clark Avenue Property.

118. On October 24, 2017, the following documents were filed with
the Clerk of the Bankruptcy Court in the Middle District of Florida, Tampa
Division, case no.. 8:17-bk-08959-RCT on October 24, 2017: (1) a
handwritten Petition for Voluntary Bankruptcy of Serah K. Sussman
(respondent’s daughter); and (2) a certificate of credit counseling,
purporting to evidence that Sarah K. Sussman had taken the credit
counseling course required to be taken prior to filing for bankruptcy.

119. Oln or about February 20, 2018, at the 341 Meeting_of the
Creditors., Sarah Sussman adrpitted that she was in Washington D.C. for
- the entire month of October.
| 120. Ms. Sussman testified that she reviewed and signed the

Voluntary Petition for Bankruptcy, that the forms were mailed (not e-mailed)
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to her and that after reviewing and revising» same she mailed (not e-mailed)
the Voluntary Petition for Bankruptcy back to the original sender-'in' Fiorida.

121. I;c is impossible (using overnight mail) to mail an item on
October 23 -to a recipient in Washington D.C., and for that recipient to
receive same, and place the items back in the mail so that the original -
sender receivés the return package on October 24.

122. With respect to the credit-counseling course required by 11
USC s. 109(h), the course was allegedly taken by Sarah Sussman between
6:33 p.m. and 7:35 p.m. on October 23, 2017. B

123.. Sarah Sussman admitted that she was in Washington D.C. on
October 23, 2017.

124. The subpoenaed records of Debtorcc.org (online credit
counseling company) evidence thart the IP (internet protocol) address of the
computer from which the course was aIIegredIy taken by Sarah K. Sussman
was physically located in Tampa, FIoridé.

125. The records also showed that respondent paid for the course,
and that respondent’s own e-mail address Wés used to register for the

course.
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126. On February 27, 2017, Ms. Sussman was asked under oath to.
explain how she could be in Washington D.C. and take the Credit
Counseling Course on a computer physically located in Tampa, Flofida.

127. Ms. Sussmah could not do so.

128. Furthermore, in response to the Preservation Letter,
respondent directed her daughter to desfroy the computer used to take the
class.

129. Respondent stated, “So in November of 17, December,
somewhere around that time period, the computer actually just died. | told
her to smash the hard drive and just-toss the computer,/’because it was bad
looking and pretty bad. She does it. She smashes the computer and throws
it — t,he hard drive, like you’re supposed to and get rid of it.”

136. On November 20, 2018, the bankrubtcy court granted a Motion
- for Sanctions against Sarah Sussman for Spoliation of Evidence.

131. On June 30, 2019, the bankruptcy judge dismissed the case
- and entered a Memorandum Decision Following Trial on C_ontested Matters
that outlined facts leading to the conclusion the.debtor did not complete the
credit coUnseIing course and granted the Administrator’s Motion to Dismiss
Casé for Debtor’s Failure to Cdmply with § 109(h)(1) and 521(b) and for

Debtor's Fraud on the Court.
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132. Ultimately, on September 19, 2019, the appellate court affirmed
the 'tfial court’s decision finding the final judgment predated the
establishment of the property in bankruptcy.

133. Reépondent assisted with the filing of Ms. Sussman’s
bankruptcy petiﬁon when Ms. Sussman did not own the property in
question.

134.7 By reason of the foregoing, respondent has violated the
following Rules Regulating The Florida Bar: Rule 3-4.3 (Misconduct and
Minor Misconduct); 4-3.1 (M_eritorious Claims and Contentions); Rulé'4-
3.3(a) (Candor Toward the Tribunal - Félse evidence; Duty to disclose);
Rule 4-8.4(a) (Violate or attembt to violate the Rules of Professional
Conduct, knowingly assist or indue another to do so, or dorso through the
,acts of another); Rule 4-8.4(c) (Engaging in conduct involving dishonesty,
fraud, deceit or misreprésentation); and Rule 4-8.4(d) (Engaging in conduct
in connection with the practice of Iaw that is prejudicial to the administration
of justice). | o

'WHEREFORE, The Florida Bar prays respondent will be -
appropriately disciplined in accordance with the provisions of the Rules

Regulating The Florida Bar as amended.
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Kt . Biowo

Katrina S. Brown, Bar Counsel

Florida Bar No. 85373

Lindsey M. Guinand, Bar Counsel
Florida Bar No. 100030
The Florida Bar, Tampa Branch Office
2002 N. Lois Ave., Suite 300
Tampa, Florida 33607-2386.

(813) 875-9821
kschaffhouser@floridabar.org -Primary
lguinand@floridabar.org -Primary
nstanley@floridabar.org -Secondary
tampaoffice@floridabar.org -Secondary

\ 5%3

Patricia Ann Toro Savitz, Staff Counsel
The Florida Bar

651 E. Jefferson Street
Tallahassee, Florida 32399-2300
(850) 561-5839

Florida Bar No. 559547
psavitz@floridabar.org
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CERTIFICATE OF SERVICE

| certify that this document has been efiled with The Honorable John
" A. Tomasino, Clerk of the Supreme Court of Florida; with a copy provided
via email to Jodi Anderson Thompson, Counsel for Respondent, at
jodi@jodiathompsonlaw.com; and that a copy has been furnished by United
States Mail via certified mail No. 7017 1450 0000 7821 0988, return receipt
requested to Jodi Anderson Thompson, Counsel for Respondent, to her
official bar address at 3637 S. Hesperides-Street, Tampa, Florida 33629-
8337; and to Katrina S. Brown, Bar Counsel, Lindsey M. Guinand, Bar
Counsel, The Florida Bar, Tampa Branch Office, 2002 N. Lois Avenue,
Tampa, Florida 33607, by email to kschaffhouser@floridabar.org,
[guinand@floridabar.orq, nstanley@floridabar.org.
tampaoffice@floridabar.org, on this 22nd day of June, 2021.

Patricié Ann Toro Savitz, Staff Counsel
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NOTICE OF TRIAL COUNSEL AND
DESIGNATION OF PRIMARY EMAIL ADDRESS

PLEASE TAKE NOTICE that the trial counsel in this matter are
Katrina S. Brown, Bar Counsel, and Lindsey M. Guinand, Bar Counsel,
whose address, telephone number, and primary and secondary email
addresses are The Florida Bar, Tampa Branch Office, 2002 N. Lois Ave.,
Suite 300, Tampa, Florida 33607-2386, (813) 875-9821, and
kschaffhouser@floridabar.org (Primary); lguinand@floridabar.org
(Primary); nstanley@floridabar.org (Secondary); _
tampaoffice@floridabar.org (Secondary). Respondent need not address
pleadings, correspondence, etc. in this matter to anyone other than trial
counsel and to Patricia Ann Toro Savitz, Staff Counsel, The Florida Bar,
651 E Jefferson Street, Tallahassee, Florida 32399-2300,
psavitz@floridabar.org.
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MANDATORY ANSWER NOTICE

RULE 3-7.6(h)(2), RULES REGULATING THE FLORIDA BAR,
PROVIDES THAT A RESPONDENT SHALL ANSWER A COMPLAINT.
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IN THE SUPREME COURT OF FLORIDA
- (Before a Referee)

THE FLORIDA BAR, Supreme Court Case
: No. SC21-938
Complainant,
The Florida Bar File Nos.
v. ' 2018-10,184 (13C)
2018-10,542 (13C).
TERESA MARIE GAFFNEY,
Respondent.

/

THE FLORIDA BAR’S MOTION FOR PARTIAL SUMMARY JUDGMENT
AND REQUEST FOR JUDICIAL NOTICE

COMES NOW The Florida Bar, by and through its undersigned
counsel, and files this Motion for Partial Summary Judgment pursuant to
Rule 1.510, Florida Rules of Civil .Procedure, and states as follows:

1. This motion concerns The Florida Bar's corhplaint against
respondent, Teresa Gaffney, and is seeking partial summary judgment for
eight (8) of the nine (9) R.ulé_s Reg‘ulating the Florida Bar alleged to have
been violated within Count | of the bar's complaint, and all six (6) Rules |
Regulating The Florida Bar alleged to have been violated within Count II of

the bar's complaint.




2.  In Florida Bar v. Daniel, 626 So. 2d 178, 182 (Fla. 1993), the
Supreme Court of FlQrida held that a refe'ree has the authority in a bar
. disciplinary proceeding to enter a summary judgment order.
| 3. Rule 1.510 states in part that “[tlhe court shall grant summary -
judgment if the movant shows that there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter _of law.” Fla.
R. Civ. P. 1.510.-

4. Effective May 1, 2021, the Supreme Court of Florida amended
Florida Rule of Civil Procedure 1.510, adbpting the summary judgment
standard articulated by the United States Supreme Court in Ce/otex Cormp.
v. Catrett, 477 U.S. 317, (1986); Anderson v. Liberty Lobby, Inc., 477 U.S. |
242, 106 (1986); and Matsdshifa Electric Industrial Co. v. Zenith Radio
Corp., 475 U.S. 574 (1986). In Re: Amendments to Florida Rule of Civil

- Procedure 1.510, 309 So. 3d 192 (Fla. 2020). |

5. In Matsdsh/;ta Electric Industrial Co., the Court held that the
nonmoving party opposing summary judgment “mhst do more than simply
show that there is sbme metaphysical doubt aé to the material facts.” |
Matsushita, 475 U.S. at 586. |

6.  Further, the Supreme Court stated that "‘[w]hen opposing.

| parties tell two different stories, one of which is blatantly contradicted by the




record, so that no reasonable jufy could believe it, a court should not adbpt
that version of the facts for purposes of ruling on a motion for éummary
judgment.” Scott v. Harris, 550 U.S. 372, 380 (2007).

| 7. - Lastly, the U.S. Supreme Court has held that there is “no
~€xpress or implied requirement in Rule 56 that the rrioving party sUpport its
motion with affidavits or other similar materials negating the opponents
claim.” Celotex, 477 U.S. at 323. Rather, “the burden oh the moving party
may be dischérgéd by ‘showing’ — that is, pointir_\'g out to the district court —
that there is an absence of evidence to support the nonmoving party’s
case.” Id. at 325.

8. The Fiorida' Bar's Complaint was filed on June 22 2021, and
charged respondent with vio'Iating the following Rules Regulating the
Florida Bar:

a. Count I: Rule 3-4.3 (Misconduct and Minor Misconduct);
Rule 4-3.1 (Meritorious Cléims a'nd Contentions); Rule 4-
3.3(a) (Candor Toward the Tribunal- False evidence; Duty to
disclose); Rule 4-3.4(c) (Fairness to Obposing Party and
Counsel- lawyer must not knowingly disobey an obligation
under the rules of a tribunai); ‘R'ule 4-3.5(c) (Impartiality and

decorum of the tribunal- Disruption of Tribunal); Rule 4-




8.2(a) (Judicial and Legal Officials- Impugning Qualifications
and Integrity of Judge or Other Oﬁiceré); Ruie 4-.8.4(é) |
(violate or attempt to violate the Rules of Professional
Conduct, knowingly assist or induce another to do so, or do
so through the acts of another); Rule 4-8.4(c) (Engaging in
conduct involvi'ng dishdnesty, fraud, deceit or
misrepresentation); and Rule 4-8.4(d) (Engaging in conduct
in connection with the practice of law that is prejudicial to the
administfati,on of.justice).

. Count II: Rule 3-4.3 (Misconduct and .Minor Misconduct);
Rule 4-3.1 (Meritorious Claims and Contentions); Rule 4-
3.3(a) (Candor Toward the Tribunal- False evidence; Duty to
disclos.é); Rule 4-8.4(a) (violate or attempt to violate the
Rules of Professional Conduct, kn'owingly assist 'or induce
another to do so, or do so througH the acts of another); Rule
'4-8.4(c) (Epgaging in conduct involving dishdnesty, fraud,
deceit or misrepresentation); and Rule 4-8.4(d) (Engaging in
conduct in connection with the practice- of law that is

prejudicial to the administration of justice).




9. On July 12_, 2021, respondent filed her Answer to the bar’s
Complaint. |

10. Throughout a large portion of respondent’s Ahswer, respondent
denies allegations with.the following response, “[d]enied, as the [document]
- speaks foritself.” As a- result, mubh of this motion relies upon the
| documents themselves as proof of 'misconduct.

11. The pleadings in this matter, including respondent’s admissions -
to certain conduct in her Answer, as well as record .evidence attached to
this motion; éstablish there is no genuine issue.as to eight (8) of the nine
(9) Rules I_Regulating The Florida- Bar alleged tb have been violated in
Count | of The Florida Bar's Complaint, and as to all six (6). Rules
Regulating The Florida Bar alléged to have_ been violated'in Count Il

Request for Judicial Notice

12. | The bar references and encloses 52 exhibits.in support of its
motion fdr pértial summéry judgment.
13. Exhibits. 1-47 are the dockets and filed documents from
Hilisborough County Case Nos. 14-CA—3762 and 19-CA-2729.
| 14. Exhibits 48-52 are filed documents from Case No. 8:17-bk-
08959-RCT, Bankrﬁptcy Court in the Middle District of Florida, Tampa

Division.




15. The Florida Evidence Code authorizes a court to take judicial
notice of its own records, the records of other Florida courts, and records
from ahy other state or federal court of the United States. Section 90.201, |
Florida Statutes. Judicial notice of discretionary matters listed in §90.202,
Florida Statutes, can be noticed whether or not a party requests it,
including, “(r)ecords 6f any court of this state or of any court of record of the
United States or of any state, tefritory, or jurisdiction of the United States.”
§90.202(6), Florida Statutes. However, if a party do.es request the court to -
take judicial notice of a record from this section and satisfies the notice
requirements of §90.203, then taking judicial notice of these matters is
mandatory. flcourts.org.

16. By filing of this motion, the bar provides respondent with notice
of its request to take judicial hotice of Exhibits 1-52.

17. - At the hearing on this motion, the bar requests your honor take
judicial notice of Exhibits 1-52.

COUNT I
TFB File 2018-10,184 (13C)

18. In Count I, the bar alleges respondent engaged in many -

different instances of misconduct resulting in the violation of fhe Rules

Regulating The Florida Bar.




In this motion, the bar has broken down the instances of misconduct,
| Cited to the evidence that supports the allegations, and provided the rules
that were vi(_)lated in each instance.

Respondent’s Failure to Appear at Her Deposition

19. Respondent was a party in Case No. 14-CA-3762 and her
deposition was scheduled for March 11, 2015, in Hillsborough County. A
Notice of Taking Deposition was filed with the court, and served on
reepondent’s counsel, on. February 5, 2015. See Notice of Taking
Deposition attached as Exhibit 1.

20. On March 10, 2615, the day before. her scheduled deposition,
and over a month after being scheduled for her depesition, respondent,
through counsel, filed a Motion for Protective Qrder Regarding Notice of
Taking Deposition. See Motion for Protective Order Regarding Notice of |
Taking Deposition attached as Exhibit 2.

21. The motion does not seek a continuance or other relief, but
rather a blanket order protecting respondent from being deposed. See
Exhibit 2. |

22. Florida Rule of CiviI_ Procedure 1.280 (c) outlines the grounds
for seeking a protective order. |

Rule 1.280 (c) Protective Orders. Upon motion by a
party or by the person from whom discovery is

7




sought, and for good cause shown, the court in
which the action is pending may make any order to
protect a party or person from annoyance,
embarrassment, oppression, or undue burden or
expense that justice requires...

Fla. R. Civ. P. 1.280.

23. The motion for_. pro.tective order was legally insufficient and
untimely.

24. The motion does not cite the épplicable Rule of Civil Procedure
and does not plead ény good cause, as réquired by the rule. See Exhibit 2.

25. Respondent’'s motion does not allege that respondent needed
protection frbm annoyance, embarrassment, opp_ressibri, or undue burden
or expense, as required by the rule. /d.

26. | As a résult, and as a matter of law, the motion failed to allege a
sufficient Iegéi basis fcir a protective order under Rule 1.280, Fla. R. Civ. P.

27. In addition to the legal insufficiency, the motion made a
misrepresentation to the court. /d.

28. Theone senténce provided as a basis for thé protective order is
that responde.nt “will be attending the Judicial Qualifications Committee
meeting on the date sciieduled for her deposition.” Id.

29. Respondent is not a ‘member of the Judicial Qualifications

Committee and was not attending a Judicial Qualifications Committee




“meeting on the date of the scheduled deposition. See Aménded Motion
for Protective Order Regarding Notice of Taking Deposition attached
as Exhibit 3.

30. No hearing on the motion for protective order was scheduled or
held,_ ahd no oral or written order was issued prior to the deposition.l See
Docket in Case No. 14-CA-3762 attached as Exhibit 4.

31. Despite no profective order from the court, respondent failed to
appear for her deposition. See Verified Response to Teresa Gaffhey’s
Motion for Protective Order and Motion for Sanctions attached as
Exhibit 5.

32. After respondent failed to appear for her deposition, opposing
counsel filed é Verified Responée to Teresa Gaffney’s Motion for Protective
Order and Moti'on for Sanctions. Id.

33. The following day, on March 12, 2015, respondent’s counsel
fled an Amended Motion for Protective Order (“Amended Motion”). See
Exhibit 3.

" 34. The Amended Motion retracts the previous reasons for seeking
a protective order, claims it was an error, and cites an entirely different

reason for needing the protecti\)e order (now retroactively). Id.




35. The Amended Motion claimed respondent néeded‘ the
protective order because she had “‘commitments” and “the date was not
cleared”. Id. |

36. Spedcifically, respondent claimed she had “commitments’
related to the Judicial Nominating Committee. Id. |

37. The amended motion did not include any reco-rd evidenrce that
supported other “commitments”. Id.

38. Other “commitments” is not a Iegally valid, good cause, reason
for seeking protective order. |

39. Other “commitments” is also not a basis for intentionally failing
to appear for a deposition.

40. Likewise, claiming, aftér- the no-show, that the deposition date
was “not cleared” is not a valid, good cause, basis for seeking a protective |
order.

41. Further, it Ashould be noted that the first motion for protective
order did not allege that the deposition date “‘was not cleared”. See
Exhibits 2 and 3. |

42.. Thé reasons cited in the Motion for-P_rotecﬁtive Order-and

Amended Motion for Protective Order are inconsistent, claim invalid basis
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for a protective order, and were made without a good faith basis for seeking
su.ch relief.
| 43. Further the amended motion was denied by the court and the
court’'s order instfucted resbondent to-reschedule her deposition after a
hearing that was scheduled to ochr on August 12, 2015. See Order on
Motion to Dismiss Complaint, Motion to Discharge Lis P.e-ndens,
Motion for Protective Order As To The Taking Of The Deposition Of
Defendant Teresa M. Gaffney attached as Exhibit 6.

| 44. After 'the order from the Couﬁ compelli.ng respondent to
reschedule her'depositio_n, respondent refused to do so. See Motion to
Compel Discovery attached as Exhibit 7.

45. As a fesul_t, _plaintiﬁ had to file another Motion to' Compel
Discovery,- seeking another court order compelling respondent to appear
for her deposition. /d.

46. The Motion to Compe.l Discovery was gfanted by court order
dated September 18, 2015 and stated: “Teresa Gaffney shall appear for
her deposition on Octoberi 16, 2015, at 11:00 a.m._"’ Case Management

Order attached as Exhibit 8.
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47. After a Notice of Deposition and two court orders, respondent
appeared for her deposition as the defendaht in the case on October 16,
2015, seven months after the originally scheduled deposition.

'48.. In sum, respondent failed to appear for her depdsition, ‘as a
defendant in a civil case, and improperly eought pfotection from the court in
an untimely manner. This is evidenced and-runcontroverted by Exhibits 1-8.

49. Rule 3-4.3 (Mi‘nor Misconduct and Misconduct) states, “[t]he
standards of professionral conduct required ef ,members' of the bar are not
limited to the obseNance of rules and avoidance of prohibited acts, and the
enumeration of certain categories of misconduct as constituting grounds for
discipline are not all-inclusive nor is the failure to specify any particular act
of misconduct be constrUe_d as tolerance of the act of misconduct. - The
commission by a lawyer of any act that is unlawful or contrary to honesty
and justice may constitute a cause for discipline whether the act is
cqmmitted in the course of the lawyer's relations as a lawyer or otherwise,
whether committed within Florida or outside the state of Florida, and
whether the act is a felony or a misdemeanor.™

50. Rule 4-8.4(d) (Misconduct) states in part: “A lawyer shall not: |
(d) engage in conduct in connection with the practice of law fhat is

prejudicial to the administration of justice...”
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51. Respondent’s intentional and willful failure to appear at her
dépdsition is conduct contrary to honesty and justice and prejudicial to the
administration of justice, in violation of Rules 3-4.3 and 4-8.4(d).

52. Further,  respondent offered misleading and/or
. misrepresentative information to the court in the first motion for protective
order and the amended motion for protective order.

53. Inthe firsf motion; respondent rebresented to the court that she
was unable to éttend the deposition because of her attendance at a
“Judicial Qualifications Committee meeting.” |

54. Although this information was enclosed within a motion that
was filéd by respondent’s counsel, respondent is responsible for the false
information.

55. Rule 4-8.4(a) states, “A lawyer shall not: (a) violate or attempt
to violate the Rules of Professiqnall Conduct, knowingly assist another tb do
so, or do so through the acts of .ano_ther.”

56. Here, respondent, “through thre acts of ano’ther,” offered
completely false information to the court in a bad faith effort to avoid being
deposed;.

57. Respondent should be found guilty of violating Rule 4-8.4(a).
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58. Rule 4-8.4(c) (Misconduct), states in part: “[a] lawyer shall not:
engage in conduct involving dishonesty, fraud, deceit, or
misrepresentation...”

59. When opposing counsel filed an opposition_'to the motion for
: protéctive order, . respondent's excuses for her unavailability changed,
demonstrating dishonesty, deceit, and/or rﬁisrepresentation.

60. Respondent no longer had a mereting bL_Jt had a “commitment.”

61. ReSpohdent is a licensed attorney and thus an officer of the
court.

62. ltis impermissibll'e to represent to a court that one canhbt attend |
a deposition, as the named defendant in a lawsuit, because of a “fhee_ting”
with a cbmmittee tb which one does not belqng, and then later, 'represent-to‘-
the same court that' one did not appear beoausé of a wholly different, .
unspecified, u'nsurpported reason.

63. Respondent’s untimely and '-Iegally insufficient request for a
protective order in an effor.t' to avoid being deposed was made in bad faith
and lacked honesty. |

64.  Respondent made misrepresehtations to the court about her
circumstances and alleged need for a protective order.

65. Based on the foregoing, respondent violated 4-8.4(c).
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66. Respondent was properly noticed of her deposition pursuant to

Rule of Civil Procedure 1.310 and failed to appear for her deposition.

67. Rule 1.310 states:

(a) DEPOSITIONS UPON ORAL EXAMINATION

When Depositions May Be Taken. After
commencement of the action any party may take
the testimony of any person, including a party,
by deposition upon oral examination. Leave of
court, granted with or without notice, must be
obtained only if the plaintiff seeks to take a
deposition within 30 days after service of the
process and initial pleading upon any defendant,
except that leave is not required (1) ifa
defendant has served a notice of taking
deposition or otherwise sought discovery, or (2)
if special notice is given as provided in
subdivision (b)(2) of this rule. The attendance of
witnesses may be compelled by subpoena as
provided in rule 1.410. The deposition of a
person confined in prison may be taken only by
leave of court on such terms as the court
prescribes.

Fla.R.Civ. P.

68. This is a known rule of court and one which respondent

khowingly disobeyed by willingly failing to appear for her deposition.

- 69. Further, after the first order from the court, which ordered

respondent to reschedule her deposition, respondent failed to comply with

rescheduling.
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70. Rule 4-3.4(c) (Fairness to Oppbsihg Party and Counsel) states,
‘A lawyer mu._st not: knowingly disobey an obligation under the rules bf a
tribunal except for an open réfusal based on an assertion that no valid
obligation exists.”-

71. By knowing her deposition had been noticéd and knowingly or
deliberately failing to appear, respondent violated Rule»4-3.4(c).

72. A necessary element for disci_plinary cases involving
dishonesty, fraud, deceit. or misrepresentation is intent. Thié element is
satisﬁed by shoWing that the conduct was deliberate or knowing. Florida
Bar. v. Head, 84 So. 3d 292, 300 (Fla. 2012); Florida Bar v. Smith, 866 So.
- 2d 41, 46 (Fla. 2004) (recognizing that the motive behind the attorney's
action was not the determinative factor b_uf instead the issue was “whether-
the attorney deliberately or knowingly engaged in thé activity in question”).

73. The Bar has proven that respondent knowingly or deliberately
made miSrepresenfations to the court about her circumstances and alleged
need for a protective order; knowingly or deliberately failed to appear at her
deposition; and knowingly or deliberately failed to comply with rescheduling
her deposition after the court directed her to do so.

74. The record is Cléar from thQ documents filed in Case No. 14-

CA-3762 that there are no material issues of fact. The documents speak for
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themselves, as pointéd out by réspondent in her Answer to the bar’s
Complaint in this mattér. |

75. As a result of respondent's misconduct related to the
scheduling of her deposition, respondent should be found guilty, as a

matter of law, of violating rules 3-4.3, 4-3.4(c), 4-8.4(a), 4-8.4(c) and (d).

Respondent’'s Refusal to Answer Deposition Questions |
76. On October 16, 2015, respondeht appeared for her deposition,
- after being court-ordered to do so. See Exhibit 8 and Except of The
Deposition of Teresa Gaffney attached as Exﬁibit 9.

77. At the deposition, respondent was asked questions regarding
her father's deed to a property ét issue in the case. See Exhibit 9.

78. Respondent’s counsel/husband objected to the questions on
“the basis of attorney/client privilege. /d.

| 79.  Respondent claimed that she was representing her father when

she prépared the deed that transferred Aan interest in her father's
homestead to herself and that all communications she had with him

‘concerning that deed were privileged. Id.
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80. A telephonic hearing was held with the judge during thé
deposition. The judge overruled the objection and ordered respondent to
answer the debosition questions. /d.
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