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In the Florida Supreme Court
SC2023-0803

In Re: Proposed Amendment to Florida Rule of Criminal Procedure 3.116

Analysis on Proposed Amendment to Fla. R. Crim. P. 3.116
“The defendant or the defendant’s counsel must waive the defendant’s
physical attendance at the pretrial conference . . .”

Under this proposal, a state attorney’s motion to use communication
technology for a non-evidentiary proceeding scheduled for 30 minutes or
less could result in the mandatory waiver of a defendant’s physical
attendance. A defendant has a constitutional right to be heard in person: “In
all criminal prosecutions the accused . . . shall have the right . . . to be
heard in person, by counsel or both[.]” Fla. Const. Art. 1, § 16(a).

Even a probationer has a right to be heard in person: “The probationer is
entitled to written notice of the claimed violations of his probation;
disclosure of the evidence against him; an opportunity to be heard in
person[.]” [Emphasis added.] Black v. Romano, 471 U.S. 606, 612 (1985).
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