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Rehearing en Banc, a copy which is attached hereto as Exhibit B, because the 

decision passes upon a question certified to be of great public importance. 
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PER CURIAM. 

The Department of Health (Department) challenges the trial 
court’s entry of a temporary injunction which: 

(1) immediately enjoin[ed] the Department of Health 
from registering or licensing any [Medical Marijuana 
Treatment Centers] pursuant to the unconstitutional 
legislative scheme set forth in Section 381.986, Florida 
Statutes, (2) requir[ed] the Department by 5:00 PM 
Friday, October 19, 2018 to commence registering 
MMTCs in accordance with the plain language of the 
Medical Marijuana Amendment, and (3) requir[ed] the 
Department to register Florigrown as an MMTC by 5:00 
PM Friday, October 19, 2018, unless the Department 
c[ould] clearly demonstrate [] that such registration 
would result in unsafe use of medical marijuana by 
qualifying patients. 

We determine that certain aspects of the injunction are 
overbroad and unsupported by the evidence and factual findings. 
We, however, uphold the injunction to the extent it requires the 
Department to consider Florigrown’s request for licensure without 
applying the portions of the statutory scheme which this opinion 
identifies as being unconstitutional. 

PROCEDURAL HISTORY 

In 2016, voters amended the Florida Constitution to protect the 
production, possession, and use of medical marijuana. Art. X, § 29, 
Fla. Const. The amendment went into effect on January 3, 2017, 
and states, in relevant part: 

 (b)(5) “Medical Marijuana Treatment Center” 
(MMTC) means an entity that acquires, cultivates, 
possesses, processes (including development of related 
products such as food, tinctures, aerosols, oils, or 
ointments), transfers, transports, sells, distributes, 
dispenses, or administers marijuana, products containing 
marijuana, related supplies, or educational materials to 
qualifying patients or their caregivers and is registered 
by the Department.  
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. . . . 

(d) The Department shall issue reasonable regulations 
necessary for the implementation and enforcement of this 
section. The purpose of the regulations is to ensure the 
availability and safe use of medical marijuana by 
qualifying patients. It is the duty of the Department to 
promulgate regulations in a timely fashion.  

 (1) Implementing Regulations. In order to allow the 
Department sufficient time after passage of this section, 
the following regulations shall be promulgated no later 
than six (6) months after the effective date of this section:  

. . . . 

 (3) If the Department does not issue regulations, or 
if the Department does not begin issuing identification 
cards and registering MMTCs within the time limits set 
in this section, any Florida citizen shall have standing to 
seek judicial relief to compel compliance with the 
Department’s constitutional duties. 

Art. X, § 29(b)(5) and (d)(1), (3), Fla. Const. 

Two weeks after the amendment went into effect, appellee 
sent the Department a letter seeking to register as an MMTC. The 
Department denied the request because it had not yet promulgated 
any regulations pursuant to the amendment. 

In June 2017, the Legislature passed a bill later signed by the 
governor amending section 381.986, Florida Statutes, which set 
forth a statutory framework for the registration of MMTCs by: 

• Directing the Department to convert the existing 
licenses of low-THC and medical cannabis dispensing 
organizations into MMTC licenses so long as the 
organizations still maintained all of the criteria set 
forth in section 381.986(8)(a)1., Florida Statutes.  

• Providing for ten additional MMTC licenses for 
applicants that were (1) previously denied a 
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dispensing organization license under the prior 
version of section 381.986 so long as the organization 
had a pending a judicial or administrative challenge 
pending as of January 1, 2017, or had a final ranking 
within one point of the highest final ranking in its 
region; (2) in compliance with the requirements of the 
amended statute; and (3) able to provide the 
Department with documentation that they could begin 
cultivating marijuana within 30 days of registration 
as an MMTC. See § 381.986(8)(a)2., Fla. Stat.  

• Stating that a licensed medical marijuana treatment 
center shall cultivate, process, transport, and dispense 
marijuana for medical use. See § 381.986(8)(e), Fla. 
Stat.  

• Requiring the Department to adopt rules to establish 
a procedure for issuing MMTC licenses in accordance 
with the amended statute. See § 381.986(8)(b), Fla. 
Stat.  

In December 2017, appellee filed suit requesting a declaratory 
judgment and a permanent injunction declaring these provisions 
unconstitutional and mandating the Department register appellee 
as an MMTC. 

During this suit, appellee filed a motion for a temporary 
injunction. The trial court initially denied appellee’s motion 
without prejudice despite finding that appellee had a substantial 
likelihood of success on the merits, because it found that appellee 
could not prove irreparable harm or that a temporary injunction 
would be in the public’s best interests. 

Three months later, appellee filed a renewed motion for a 
temporary injunction. The trial court granted this motion, finding 
that the Department’s unwillingness to draft rules for registering 
MMTCs in accordance with the plain language of the amendment 
in the three months since it denied appellee’s original motion for a 
temporary injunction required a different result and incorporating 
the findings of its earlier order. 
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STANDARD OF REVIEW 

 We review a trial court’s order on a request for temporary 
injunction in a hybrid format: “The court’s factual findings are 
reviewed for an abuse of discretion, whereas its legal conclusions 
are reviewed de novo.” State, Dep’t of Health v. Bayfront HMA Med. 
Ctr., LLC, 236 So. 3d 466, 471 (Fla. 1st DCA 2018) (citing 
Gainesville Woman Care, LLC v. State, 210 So. 3d 1243, 1258 (Fla. 
2017)). 

ANALYSIS 

 To obtain a temporary injunction, a party must provide 
specific facts establishing four elements: “(1) a substantial 
likelihood of success on the merits, (2) a lack of an adequate 
remedy at law, (3) the likelihood of irreparable harm absent the 
entry of an injunction, and (4) that injunctive relief will serve the 
public interest.” Id. at 472 (citing Sch. Bd. of Hernando Cty. v. 
Rhea, 213 So. 3d 1032, 1040 (Fla. 1st DCA 2017)). 

SUBSTANTIAL LIKELIHOOD OF SUCCESS ON THE MERITS 

 A statute enacted by the legislature may not restrict a right 
granted under the constitution and, to the extent that a statute 
conflicts with express or implied mandates of the constitution, the 
statute must fall. Notami Hosp. of Florida, Inc. v. Bowen, 927 So. 
2d 139, 142 (Fla. 1st DCA 2006), aff’d sub nom. Florida Hosp. 
Waterman, Inc. v. Buster, 984 So. 2d 478 (Fla. 2008).  Similarly, 
the State is not permitted to alter the definition or meaning of a 
term laid out in the constitution. See Dep’t of Envtl. Prot. v. 
Millender, 666 So. 2d 882 (Fla. 1996) (holding that the industry-
accepted definition of a term trumps a statutory or rule-based 
definition when the effect of the statutory or rule-based definition 
would severely restrict or diminish the industry the constitutional 
amendment is designed to regulate). 

 The Department contends that appellee did not prove it had a 
substantial likelihood of success on the merits because section 
381.986 does not conflict with the amendment, and the 
amendment does not prohibit the legislature from placing a cap on 
the number of MMTCs the Department may register. We disagree. 
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The amendment defines a Medical Marijuana Treatment 
Center as: 

an entity that acquires, cultivates, possesses, processes 
(including development of related products such as food, 
tinctures, aerosols, oils, or ointments), transfers, 
transports, sells, distributes, dispenses, or administers 
marijuana, products containing marijuana, related 
supplies, or educational materials to qualifying patients 
or their caregivers and is registered by the Department. 

Art. X, § 29(b)(5) Fla. Const. (emphasis added). 

Meanwhile section 381.986(8)(e), Florida Statutes, states, in 
pertinent part, “A licensed medical marijuana treatment center 
shall cultivate, process, transport, and dispense marijuana for 
medical use.” (emphasis added). 

Section 381.986(8)(e) thus creates a vertically integrated 
business model which amends the constitutional definition of 
MMTC by requiring an entity to undertake several of the activities 
described in the amendment before the Department can license it. 
Under the statute, an entity must conform to a more restricted 
definition than is provided in the amendment; therefore, all 
MMTCs under the statute would qualify as MMTCs under the 
constitutional amendment, but the reverse is not true. 

We thus find the statutory language directly conflicts with the 
constitutional amendment, and appellee has demonstrated a 
substantial likelihood of success in procuring a judgment declaring 
section 381.986(8)(e) unconstitutional. See Notami Hosp., 927 So. 
2d at 142.  

As a direct result, we are constrained to find that appellee has 
also established a substantial likelihood of success in its challenge 
to the statutory cap of MMTCs under section 381.986(8)(a)1.-2., 4., 
Florida Statutes. 

The State may not regulate an industry governed by a 
constitutional amendment in such a manner that would severely 
restrict or diminish the industry. Millender, 666 So. 2d at 887. 
Here, the amendment requires the Department to issue 



7 
 

“reasonable regulations necessary for the implementation and 
enforcement of this section. The purpose of the regulations is to 
ensure the availability and safe use of medical marijuana by 
qualifying patients.” Art. X, § 29(d), Fla. Const. The statute 
provides for the registration of seventeen MMTCs in the entire 
state, with a requirement that within six months of an additional 
100,000 patients registering with the Department another four 
MMTCs shall be licensed. § 381.986(8)(a)1.-2., 4., Fla. Stat. 

Our ruling that the vertically integrated system conflicts with 
the constitutional amendment thus renders the statutory cap on 
the number of facilities in section 381.986(8)(a) unreasonable. It is 
therefore unnecessary for us to address the Department’s 
authority to establish any caps. 

IRREPARABLE HARM AND INADEQUATE REMEDY AT LAW 

A trial court is required to provide specific reasons for 
entering a temporary injunction which must be supported by 
specific factual findings. Fla. R. Civ. P. 1.610(c); Milin v. Nw. 
Florida Land, L.C., 870 So. 2d 135, 136 (Fla. 1st DCA 2003). We 
find that the trial court made sufficient findings supported by the 
record to establish that appellee will suffer irreparable harm 
without injunctive relief and that appellee has no adequate remedy 
at law. 

The irreparable harm and inadequate remedy at law prongs 
are established by the fact that appellee is being 
unconstitutionally prevented from participating in the process for 
obtaining a license to operate as an MMTC. The amendment itself 
recognizes there is no adequate remedy at law where, as here, a 
state agency or actor refuses to abide by its express duties 
mandated under the constitution. The amendment specifically 
provides a cause of action to seek to “compel compliance with the 
Department’s constitutional duties.” Art. X, §29(d)(3), Fla. Const. 

Even if there were a remedy at law, the law recognizes that a 
continuing constitutional violation, in and of itself, constitutes 
irreparable harm. The law also recognizes that implementation of 
an unconstitutional statute for which no adequate remedy at law 
exists leads to irreparable harm, which is the case here. 
Gainesville Woman Care, LLC v. State, 210 So. 3d 1243, 1264 (Fla. 
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2017). And where time is of the essence, as the Medical Marijuana 
amendment clearly provides, “[i]t truly can be said in this type of 
litigation that relief delayed is relief denied.” Capraro v. Lanier 
Bus. Products, Inc., 466 So. 2d 212, 213 (Fla. 1985) (concluding 
that irreparable injury is presumed in non-compete cases because 
“[i]mmediate injunctive relief is the essence of such suits and 
oftentimes the only effectual relief.”).  Moreover, because all of the 
defendants are either state governmental entities or state 
governmental actors, absent a waiver of sovereign immunity in the 
amendment, which is not present, no monetary damages could be 
recovered at law for the constitutional violations. See, e.g., Tucker 
v. Resha, 634 So. 2d 756, 759 (Fla. 1st DCA 1994). As the trial court 
found here, there is simply no remedy available to appellee in such 
circumstances. Nothing argued by the Department suggests 
otherwise.1

 

                                         
1 The Department cites the decisions in State, Department of 

Health v. Bayfront HMA Medical Center, LLC, 236 So. 3d 466 (Fla. 
1st DCA 2018); State Agency for Health Care Admin. v. Continental 
Car Services, Inc., 650 So. 2d 173, 175 (Fla. 2d DCA 1995); Stand 
Up for Animals, Inc. v. Monroe Cty., 69 So. 3d 1011, 1013 (Fla. 3d 
DCA 2011), for the proposition than an ability to seek monetary 
damages makes it nearly impossible for a party seeking a 
temporary injunction to establish that it has suffered irreparable 
harm. However, the circumstances underlying those decisions are 
readily distinguishable. None involve the specific violation of a 
constitutional amendment, and none involve a total inability to 
participate in the licensing process. See Bayfront, 236 So. 3d at 
475-76 (Alleged irreparable harm was contingent on the approval 
of an application of a competitor to operate a trauma center); 
Continental Car, 650 So. 2d at 175 (Plaintiff alleged that a contract 
for transportation with another entity was executed without 
authority); Stand Up for Animals, 69 So. 3d at 1013 (court 
explained that the claims in this case comprised “no more than a 
claim for damages stemming from a breach of contract”). 
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PUBLIC INTEREST 

 To sustain a temporary injunction a party must also establish 
that injunctive relief will serve the public interest. Bayfront HMA 
Med. Ctr., LLC, 236 So. 3d at 472. 

 The trial court’s temporary injunction requires the 
Department to undertake three specific actions previously 
discussed. We determine that the trial court’s factual findings 
support the conclusion that it is in the public interest to require 
the Department to registering or license MMTCs without applying 
the unconstitutional statutory provisions which appellee has 
challenged. However, the public interest does not support 
requiring the Department to immediately begin registering 
MMTCs or registering appellee at this stage of the proceedings. 
The amendment specifically directs the Department to establish 
“standards [for MMTCs] to ensure proper security, record keeping, 
testing, labeling, inspection, and safety.” Art. X, § 29(d)(1)c., Fla. 
Const. 

While it is in the public interest for the Department to 
promulgates rules that do not thwart the purpose of the 
amendment, it is also clear that the public interest would not be 
served by requiring the Department to register MMTCs pursuant 
to a preliminary injunction without applying other regulations to 
uphold the safety of the public.  

We thus AFFIRM that portion of the injunction that precludes 
appellants from enforcing the unconstitutional provisions but 
allows the Department a reasonable period of time to exercise its 
duties under the constitutional amendment. 

WOLF, J., concurs; MAKAR, J., concurs with opinion; WETHERELL, 
J., concurs in part and dissents in part with opinion. 
 

_____________________________ 
 
Not final until disposition of any timely and 
authorized motion under Fla. R. App. P. 9.330 or 
9.331. 

_____________________________ 
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MAKAR, J., concurring with opinion. 
 

I fully concur but add one point. A good case can be made for 
why the public interest is served without an injunction, but a 
better case is made that the public interest is best served with 
injunctive relief as modified by the per curiam opinion. A high 
likelihood of success on the merits exists on the primary 
constitutional claim and the people of Florida voted for this 
amendment to be implemented rapidly (with deadlines now far 
exceeded). As such, the public interest is best served, not by 
allowing an unconstitutional market structure to remain in place, 
but to gravitate carefully and expeditiously away from the 
unlawful vertically-integrated oligopoly model to the non-
integrated market structure the amendment envisions. While the 
supply-side structure of the medical marijuana market may be 
disjointed, at least in the short term, the intent of the amendment 
cannot be achieved anytime soon unless its language is put into 
operation. That the portion of the statute establishing a vertically-
integrated industry structure is impermissible doesn’t reduce or 
interfere with the Department of Health’s ongoing regulatory 
authority to protect the public generally. In short, the public 
interest is best served by allowing implementation of the market 
structure the constitutional amendment requires subject to the 
Department’s broad powers to protect the public. 

 
WETHERELL, J., concurring in part and dissenting in part. 
 

I agree with the majority opinion insofar as it quashes the 
portions of the preliminary injunction requiring the Department 
to immediately register Appellees—and potentially others—as 
medical marijuana treatment centers (MMTCs).  However, I 
respectfully dissent from the remainder of the opinion because, in 
my view, Appellees failed to establish that the portion of the 
injunction affirmed by the majority is in the public interest.   

 
The purpose of a preliminary injunction is to preserve the 

status quo pending the final disposition of the case.  See City of 
Jacksonville v. Naegele Outdoor Advertising Co., 634 So. 2d 750, 
754 (Fla. 1st DCA 1994) (quoting Ladner v. Plaza Del Prado 
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Condo. Ass'n, 423 So. 2d 927, 929 (Fla. 3d DCA 1982)).  The 
issuance of a preliminary injunction is “an extraordinary remedy 
which should be granted sparingly.”  Id. at 752 (quoting Thompson 
v. Planning Comm’n of Jacksonville, 464 So. 2d 1231, 1236 (Fla. 
1st DCA 1985)).  This is especially true where, as here, the act 
being enjoined is an act of a co-equal branch of government. 

 
The Medical Marijuana Amendment2 provides immunity from 

criminal sanctions and civil liability for the medical use of 
marijuana, but only when it is used “in compliance with [the 
Amendment].”  Art. X, § 29(a), Fla. Const.; see also Fla. Dep’t of 
Health v. Redner, 2019 WL 1466883, at *2 (Fla. 1st DCA Apr. 3, 
2019).  The Amendment authorizes the Department to adopt 
regulations to “ensure the availability and safe use of medical 
marijuana by qualifying patients,” art. X, § 29(d), Fla. Const., and 
it also authorizes the Legislature to “enact[] laws consistent with 
[the Amendment],” id. at § 29(e).  The Amendment specifically 
contemplates the adoption of regulations pertaining to the 
registration and operation of MMTCs.  See id. at § 29(d)(1)c. 

 
The medical marijuana industry is unique in that its product 

is illegal to possess, sell, and use, both under federal law and for 
non-medical purposes under Florida law.  Because of this, the state 
has a compelling interest in ensuring that the industry is highly-
regulated and operating within the narrow bounds established by 
the Medical Marijuana Amendment.  However, that compelling 
interest cannot justify the enactment of statutes or regulations 
that contravene the plain language of the Amendment. 

  
The primary issue in this case is whether the statute 

requiring MMTCs to be “vertically integrated” and perform all 
activities in the medical marijuana supply chain from cultivation 
to distribution is consistent with the definition of MMTC in the 
Medical Marijuana Amendment.3  Appellees contend that the 

                                         
2 Amend. 2 (2016) (codified in art. X, § 29, Fla. Const.). 

3  Appellees also challenge the statute capping the number of 
MMTCs, see § 381.986(8)(a), Fla. Stat., but the merit of that claim 
was not addressed by the trial court.  Moreover, at this stage of the 
litigation, the challenge to the caps is largely derivative of 
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statute is inconsistent with the Amendment because, unlike the 
statute, the constitutional definition expressly contemplates that 
an entity can be engaged in as little as one aspect of the medical 
marijuana supply chain and still be an MMTC.  Compare § 
381.986(8)(e), Fla. Stat. (“A licensed medical marijuana treatment 
center shall cultivate, process, transport, and dispense marijuana 
for medical use.”) (emphasis added) with Art. X, § 29(a)(5), Fla. 
Const. (“[MMTC] means an entity that acquires, cultivates, 
possesses, processes ..., transfers, transports, sells, distributes, 
dispenses, or administers marijuana ....”) (emphasis added).  The 
Department responds that because the constitutional definition 
“in no way speaks to how the supply chain of medical marijuana 
must be structured,” the Legislature had the constitutional 
authority to determine as a policy matter which supply-chain 
structure best ensures not only the availability of medical 
marijuana but also its safety and security. 

 
Although there may be sound policy reasons for requiring 

MMTCs to be vertically integrated, I agree with Appellees (and the 
majority) that the statute likely contravenes the constitutional 
definition of MMTC because an entity that meets the 
constitutional definition by performing one or more—but not all—
of the activities in the medical marijuana supply chain cannot be 
registered and operate as an MMTC under the statute.  
Accordingly, I agree with the majority that Appellees have shown 
a substantial likelihood of success on the merits of their claim that 
the statute contravenes the constitutional definition of MMTC 
and, thus, is unconstitutional. 
  

A substantial likelihood of success on the merits is not, 
however, enough to obtain a preliminary injunction.  The movant 
must also establish that it will likely suffer irreparable harm 
absent an injunction, that the movant does not have an adequate 
remedy at law, and that the injunction would serve the public 
interest.  See City of Jacksonville, 634 So. 2d at 752 (quoting 
Thompson, 464 So. 2d at 1236).  Here, unlike the majority, I am 

                                         
Appellees’ challenge to the statute requiring vertical integration 
because if the vertical integration requirement is invalid, then the 
caps are clearly indefensible. 
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not persuaded that any portion of the preliminary injunction 
entered by the trial court is in the public interest.   

 
The portion of the injunction affirmed by the majority will 

effectively mandate an immediate change in the entire structure 
of the medical marijuana industry in Florida.4  Although such a 
change may ultimately be warranted, the trial court did not 
articulate—and Appellees did not show—how the public interest 
would be served by mandating this change through a preliminary 
injunction.  Indeed, the trial court initially (and correctly in my 
view) denied Appellees’ motion for a preliminary injunction, 
finding that the injunction would not be in the public interest 
because an injunction would “substantially alter the status quo by 
halting the Department’s existing rulemaking process and 
procedures for the issuance of MMTC licenses as well as the 
rulemaking currently underway to initiate the application 
process.”  However, several months later, without hearing any 
additional evidence, the court reversed itself and entered the 
preliminary injunction.  The court did not explain how an 
injunction was now in the public interest, but rather simply stated 
that “[t]he public interest was clearly stated with the passage of 
the Constitution’s Medical Marijuana Amendment by over 70% of 
Florida voters.” 

 
The trial court’s focus on the popularity of the Medical 

Marijuana Amendment misses the mark because the Amendment 
contemplated a highly-regulated medical marijuana industry, not 
unlimited availability and unrestricted access to medical 
marijuana.  To that end, the statutory scheme put in place by the 

                                         
4  The majority states that the injunction “allows the 

Department a reasonable period of time to exercise its duties under 
the constitutional amendment,” see slip op. at 9, but that is not how 
I read the injunction.  Indeed, because the injunction states that 
the Department is “immediately” enjoined from registering or 
licensing MMTCs under the legislative scheme in section 381.986, 
Florida Statutes, it appears to me that the injunction will create a 
regulatory vacuum that will need to be immediately filled by an 
entirely new regulatory scheme in order to avoid an unregulated 
marketplace for medical marijuana.  
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Legislature—and implemented by the Department—appears to be 
serving the public interest because, despite the limited number of 
vertically-integrated MMTCs currently in operation, it is 
undisputed that medical marijuana is being produced and sold to 
qualifying patients.  Additionally, Appellees failed to show how the 
preliminary injunction requiring the wholesale restructuring of 
the medical marijuana industry in Florida would be in the public 
interest, and on that issue, I agree with the Department that the 
confusion and uncertainty that the change would inject into the 
fledgling industry is not in the public interest.  Indeed, based on 
the present record, it seems to me that the public interest would 
be best served by leaving the carefully-crafted statutory scheme 
enacted by the Legislature in place until the final disposition of 
this case and (if the statute is declared invalid) until the 
Department has an opportunity to comply with the declaration and 
adopt any necessary regulations to prevent the unchecked 
expansion of the medical marijuana industry pursuant to its 
constitutional authority “to ensure the availability and safe use of 
medical marijuana.”   See art. X, § 29(d), Fla. Stat. 

 
Accordingly, for the reasons stated above, I would quash the 

preliminary injunction in its entirety and let the litigation play out 
below.  This would, among other things, allow the existing MMTCs 
to join the fray because it is their golden geese that may be killed—
or at least be devalued—if the oligopolistic statutory scheme 
established by the Legislature to implement the Medical 
Marijuana Amendment is ultimately invalidated. 

_____________________________ 

 
Jason Gonzalez, Rachel Nordby, and Amber Stoner Nunnally of 
Shutts & Bowen LLP, Tallahassee, for Appellants. 
 
Katherine E. Giddings, BCS of Akerman LLP, Tallahassee, 
Jonathan S. Robbins of Akerman LLP, Fort Lauderdale, Ari H. 
Gerstin of Akerman LLP, Miami, and Luke Lirot, Clearwater, for 
Appellees. 
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ON MOTION FOR CERTIFICATION 

PER CURIAM. 
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The panel grants the motion for certified question.  We 
determine that the following question proposed by appellant is one 
of great public importance: 

WHETHER THE PLAINTIFFS HAVE DEMONSTRATED A 
SUBSTANTIAL LIKELIHOOD OF SUCCESS ON THE MERITS OF 
THEIR CLAIMS THAT THE STATUTORY REQUIREMENTS OF 
VERTICAL INTEGRATION AND CAPS ON THE NUMBER OF 
MEDICAL MARIJUANA TREATMENT CENTER LICENSES AS SET 
FORTH IN SECTION 381.986(8), FLORIDA STATUTES, ARE IN 
DIRECT CONFLICT WITH ARTICLE X, SECTION 29, OF THE 
FLORIDA CONSTITUTION? 

WOLF, MAKAR, and JAY, JJ., concur. 

ON MOTION FOR REHEARING EN BANC 

On the motion of a party, a judge in regular active service on 
the Court requested that a vote be taken on the motion in 
accordance with Florida Rule of Appellate Procedure 9.331(d)(1). 
All judges in regular active service that have not been recused 
voted on the motion. Less than a majority of those judges voted in 
favor of rehearing en banc. Accordingly, the motion for rehearing 
en banc is denied.   

WOLF, LEWIS, MAKAR, and BILBREY, JJ., concur. 

MAKAR, J, concurs with written opinion. 

B.L. THOMAS, OSTERHAUS, JAY, and M.K. THOMAS, JJ., dissent. 

B.L. THOMAS, J., dissents with written opinion. 
 
RAY, C.J., and ROBERTS, ROWE, KELSEY, and WINOKUR, JJ., 
recused. 

_____________________________ 

MAKAR, J., concurring in the denial of rehearing en banc.  
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Florida’s constitution grants the ultimate power to decide 
state policy to the people, who have chosen by citizens’ initiative1 
to constitutionalize “Medical marijuana production, possession 
and use.” Art. X, § 29, Fla. Const.; see id. art. XI, § 5(e) (providing 
that proposals to change the state constitution must be approved 
by sixty percent vote of the electors). In doing so, the people have 
in large measure elbowed out the legislative branch as the arbiter 
of medical marijuana policy by giving the Department of Health 
the compulsory and detailed authority to “issue reasonable 
regulations necessary for the implementation and enforcement” of 
the medical marijuana amendment to “ensure the availability and 
safe use of medical marijuana by qualifying patients.” Id.  art. X, 
§ 29(d) (“Duties of the Department”). 
 

A subset of the Department’s constitutional duties is to 
oversee all entities involved in the production and distribution of 
marijuana for medical use in Florida. Dubbed Medical Marijuana 
Treatment Centers (MMTCs), these include any: 
 

entity that acquires, cultivates, possesses, processes 
(including development of related products such as food, 
tinctures, aerosols, oils, or ointments), transfers, 
transports, sells, distributes, dispenses, or administers 
marijuana, products containing marijuana, related 
supplies, or educational materials to qualifying patients 
or their caregivers and is registered by the Department. 

 
Id. § 29(b)(5) (emphasis added). The constitution requires that the 
Department establish “[p]rocedures for the registration of MMTCs 
that include procedures for the issuance, renewal, suspension and 
revocation of registration, and standards to ensure proper 

                                         
1 See P.K. Jameson & Marsha Hosack, Citizen Initiatives in 

Florida: An Analysis of Florida's Constitutional Initiative Process, 
Issues, and Alternatives, 23 FLA. ST. U. L. REV. 417, 418 (1995) 
(“Initiatives generally allow the public to bypass the legislature 
and reserve direct lawmaking power in the voters of the state. 
Citizens propose constitutional amendments by initiative, and the 
general electorate adopts or rejects the proposed amendment at 
the polls.”).  
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security, record keeping, testing, labeling, inspection, and safety.” 
Id. § 29(d)(1)c. (emphasis added). 
 

As the highlighted language makes obvious, the people have 
lodged wide-ranging power and control in the Department’s hands 
to set substantive standards for regulating MMTCs that protect 
the public by ensuring the security, safety and testing/inspection 
of medical marijuana production, possession and use in Florida. 
This constitutional authority is presumptively self-executing. Fla. 
Hosp. Waterman, Inc. v. Buster, 984 So. 2d 478, 486 (Fla. 2008) 
(noting that “modern doctrine favors the presumption 
that constitutional provisions are intended to be self-operating.”) 
(citation omitted).2 It requires no legislative action because it 
effects an immediate change in the law governing access to medical 
marijuana, establishes a detailed regulatory regime with 
definitions of key terms, and sets forth in reasonable detail the 
means for accomplishing its purpose without the need of 
legislation. Id. (“The amendment's language makes evident that it 
was intended to effect an immediate change in the law governing 
access to medical records without the need for legislative action.”). 

 
The Department’s constitutional authority over medical 

marijuana production, possession and use does not entirely 
displace the legislature’s role. That’s because the amendment does 
not “limit the legislature from enacting laws consistent with this 
section.” Art. X, § 29(e) (emphasis added).3 Our constitution 
envisioned this type of inter-branch power-sharing arrangement 
by saying that the “powers of the state government shall be divided 
into legislative, executive and judicial branches. No person 

                                         
2 The reason for the presumption is that in its absence “the 

legislature would have the power to nullify the will of the people 
expressed in their constitution, the most sacrosanct of all 
expressions of the people.” Buster, 984 So. 2d at 486 (quoting Gray 
v. Bryant, 125 So. 2d 846, 851 (Fla. 1960)). 

3 Of course, “simply because the right conferred by 
the amendment could be supplemented by legislation does not 
prevent the provision from being self-executing.” Buster, 984 So. 
2d at 486. 
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belonging to one branch shall exercise any powers appertaining to 
either of the other branches unless expressly provided herein.” Art. 
II, § 3, Fla. Const. (emphasis added). The people–not our judicial 
panel—expressly granted to the executive branch (i.e., the 
Department of Health) a defined portion of what would otherwise 
have been the Legislature’s plenary power to establish statewide 
medical marijuana policy, leaving room for limited legislation that 
is consistent with the amendment itself. The people, by limiting 
the legislative branch’s policy-making role power over medical 
marijuana, have not done “exceptional violence” to their own right 
to petition the legislature for gap-filling, harmonious legislation; 
instead, the people have bypassed the legislature, directed the 
Department to implement their political will, art. I, § 1, Fla. Const. 
(“All political power is inherent in the people.”), and corralled 
legislative power by limiting it to only “consistent” enactments 
(which is unsurprising given the potential for wayward legislation 
to frustrate the people’s will), Gray, 125 So. 2d at 852 (“We have 
no reason to believe, and we do not intend to imply, that the 
legislature will not always follow the dictates of [the constitutional 
provision at issue],” but noting the possibility that a legislature 
might “fail to act in accordance with the [provision]” and thereby 
“frustrate the people's will.”). 

 
In light of the amendment’s language and structure, the 

paramount question in this case—the only one that both parties 
urge that we answer—is whether legislation that limits 
registration to only MMTCs that are fully vertically-integrated is 
inconsistent with the amendment’s language. The original panel 
unanimously agreed that section 381.986(8)(e), Florida Statutes, 
which requires full vertical integration, directly conflicts with the 
language in article X, section 29(b)(5). The former says that an 
MMTC “shall cultivate, process, transport, and dispense 
marijuana for medical use,” while the later contrarily says that an 
MMTC is an entity that “acquires, cultivates, possesses, processes 
. . ., transfers, transports, sells, distributes, dispenses, or 
administers” medical marijuana. The power of the legislature does 
not include rewriting clear language in the constitution, 
transforming a disjunctive “or” into a conjunctive “and.” The 
reason is that the use of “the word ‘or’ is usually, if not always, 
construed judicially as a disjunctive,” the rare exception being 
where it is “necessary” to conform to the “clear intention” of its 
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drafters. Pompano Horse Club, Inc. v. State, 111 So. 801, 805 (Fla. 
1927); see also Telophase Soc’y of Fla., Inc. v. State Bd. of Funeral 
Dirs. & Embalmers, 334 So. 2d 563, 565, 566–67 (Fla. 1976) 
(upholding disjunctive use of “or” where statute defined “funeral 
directing” as the “profession of directing or supervising funerals for 
profit, or the profession of preparing dead human bodies for burial 
or cremation by means other than embalming, or the disposition 
or shipping of dead human bodies, or the provision or maintenance 
of a place for the preparation of dead human bodies.”); Antonin 
Scalia & Bryan A. Garner, Reading Law: The Interpretation of 
Legal Texts 116 (2012) (“The conjunctions and and or are two of 
the elemental words in the English language. Under the 
conjunctive/disjunctive canon, and combines items while or creates 
alternatives. Competent users of the language rarely hesitate over 
their meaning.”). 

 
No evidence exists that the people via the elemental language 

of the medical marijuana amendment clearly intended a market 
limited to only a few fully vertically-integrated medical marijuana 
companies. Indeed, one looks in vain for any modern American 
commodities industry in which all sellers are fully-vertically 
integrated; partial vertical integration is common, but not the type 
of seed-to-store structure that section 381.986(8)(e) requires of all 
MMTCs. For this reason, the legislature cannot force every MMTC 
seeking registration to grow marijuana and then cultivate, 
process, package, transport, distribute, sell, and dispense medical 
marijuana. Prior to passage of the medical marijuana amendment 
it could advance such a market policy, but doing so now is 
inconsistent with the amendment’s clear language to the contrary. 
 

Because section 381.986(8)(e) so clearly conflicts with the 
constitution, en banc review is unwarranted and would serve only 
to further delay the inevitable, which is to allow for our supreme 
court to weigh in and definitively pass upon the matter, which the 
panel has promptly accommodated. The parties have signaled the 
importance of having the merits of the legal issue addressed, the 
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state moving for certification of one question on only that point of 
law,4 which the panel has granted. 
 

Until supreme court review occurs, the existing legislatively-
established oligopolistic vertically-integrated market structure 
will remain operative due to all but certain stays of the trial court’s 
and this Court’s decisions. Even if the supreme court denies 
review, and the panel opinion becomes operative, no floodgates will 
open that threaten ruination on society—akin to Reefer Madness—
as might be feared.5 Properly regulated, medical marijuana serves 
an important public health goal in accord with the intent of a 
super-majority of Florida’s voters. Remember, the people gave the 

                                         
4 The only certified question sought by the Department of 

Health, which was approved by the panel, is: 

Whether the plaintiffs have demonstrated a 
substantial likelihood of success on the merits of their 
claims that the statutory requirements of vertical 
integration and caps on the number of medical marijuana 
treatment center licenses as set forth in section 
381.986(8), Florida Statutes, are in direct conflict with 
Article X, section 29, of the Florida Constitution? 

5 This case is about medical marijuana, not the dangers of 
unrestricted recreational use highlighted in the 1936 film. See 
Reefer Madness, WIKIPEDIA, 
https://en.wikipedia.org/wiki/Reefer_Madness (last visited August 
22, 2019). That said, marijuana law and policy is a deeply serious 
subject upon which profound questions remain. See generally 
Robert A. Mikos, Marijuana Law, Policy, and Authority 6 (2017) 
(“Given all the reasons to care about marijuana law and policy, 
policymakers face a host of questions about how they should 
regulate the drug: Is marijuana beneficial? What are its harms? 
Which of those benefits and harms should inform policy decisions? 
Should marijuana be allowed or banned, and if allowed, for whom? 
How can jurisdictions prevent diversion of the drug to non-
approved uses? How do different policies affect the use of 
marijuana and any harms associated with such use? What are the 
costs of competing approaches to regulating marijuana?”). 
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Department broad constitutionally-grounded powers to establish 
“standards to ensure proper security, record keeping, testing, 
labeling, inspection, and safety” in this new industry, a provision 
unaffected by the panel opinion and self-operative without any 
legislation. Art. X, § 29(d)(1)c. Had the legislature passed no law, 
the Department’s constitutional mandate to bring about the 
orderly production, possession and use of medical marijuana in 
Florida remained the same. Nothing prevents the Legislature, of 
course, from enacting laws that are consistent with the people’s 
directive. 
 

Importantly, the panel opinion on the merits did nothing other 
than to say that limiting the medical marijuana marketplace to 
only a few vertically-integrated entities conflicts with the language 
of the constitution; no language in the amendment (or ballot 
summary for that matter)6 compels MMTCs to be vertically-
integrated and limited in number. A wide range of regulatory 
approaches remains available, none compelled by the panel’s 
decision, which in no way obliges the Department to register 
street-level drug dealers or dorm-room pot cultivators. Instead, the 
only change will be that a broader and more competitive 
marketplace will develop, one that the Department—as 
supplemented by non-conflicting legislation—will actively 
regulate for the public’s security and safety via its control over 
MMTCs. See Fla. Dep’t of Health v. Florigrown, LLC, 44 Fla. L. 
Weekly D1744 (Fla. 1st DCA July 9, 2019) (“That the portion of the 
statute establishing a vertically-integrated industry structure is 
impermissible doesn't reduce or interfere with the Department of 
Health's ongoing regulatory authority to protect the public 
generally.”) (Makar, J., concurring). 
 
B.L. THOMAS, J., dissenting from the denial of hearing en banc. 

                                         
6 In its legal filings, the Department made no mention of the 

amendment’s ballot summary, probably because (a) its language 
does not advance the Department’s position and (b) the language 
of the constitution is what matters in assessing whether a conflict 
exists with section 381.986(8)(e). 
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The Governor, the Florida Department of Health, and four 
judges of this court think the panel opinion in this case is a matter 
of great public importance meriting en banc consideration. But by 
a 4-4 vote,1 this court has decided that the monumental issue of 
whether the Florida Legislature and the Governor have the 
authority to regulate Medical Marijuana Treatment Centers 
(“MMTC”) is not a case of great public importance meriting 
rehearing en banc before the entire court.2 Thus, this court has 
now decided that the rational and careful policies enacted by the 
legislature and approved by the governor to regulate medical 
marijuana are temporarily invalid, despite the specific authority 
under the constitutional provision authorizing the legislative and 
executive branches to regulate medical marijuana under article X, 
section 29 of the Florida Constitution.  

I respectfully but vigorously dissent from this court’s decision 
declining to rehear this case en banc.  

The federal government has categorized marijuana as a 
Schedule I drug, meaning it has a high potential for abuse, there 
is no currently accepted medical use of the drug in treatment in the 
United States, and there is a lack of accepted safety for use of the 
drug under medical supervision.  21 U.S.C. § 812(b)(1)A-C, 
Schedule I(c)(10) (emphasis added). As the panel’s dissenting 
opinion stated: 

The majority states that the injunction “allows the 
Department a reasonable period of time to exercise its 
duties under the constitutional amendment,” [] but that 
is not how I read the injunction. Indeed, because the 
injunction states that the Department is “immediately” 

                                         
1 Two judges did not participate in the court’s decision to deny 

rehearing en banc, Judges Winsor and Wetherell, having 
previously been confirmed by the United States Senate as United 
States District Judges for the Northern District of Florida. Judge 
Wetherell served on the original panel decision and dissented from 
the majority’s decision to affirm the preliminary injunction issued 
by the circuit judge below.  

2 Five judges of this court recused themselves from 
consideration of this motion for rehearing en banc.  
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enjoined from registering or licensing MMTCs under the 
legislative scheme in section 381.986, Florida Statutes, it 
appears to me that the injunction will create a regulatory 
vacuum that will need to be immediately filled by an 
entirely new regulatory scheme in order to avoid an 
unregulated marketplace for medical marijuana.  

Fla. Dep’t of Health v. Florigrown, LLC, No. 1D18-4471, 2019 WL 
2943329, at *6 n.4 (Wetherell, J., concurring in part and dissenting 
in part) (emphasis added) (citations omitted).  

This is manifestly a case of great public importance as the 
erroneous panel decision will have a profound impact on public 
safety and is in violation of the separation of powers under article 
II, section 3 of the Florida Constitution, because the preliminary 
injunction usurps the constitutional authority of the of the 
legislature, which carefully considered and approved those 
policies, and the governor, who signed this legislation and has 
acted to implement those policies through the Department of 
Health.  The concurring opinion further demonstrates this 
violation of the separation of powers by recommending an 
economic model for regulating medical marijuana, which is 
obviously within the sole policy-making authority of the legislative 
branch. (“As such, the public interest is best served, not by 
allowing an unconstitutional market structure to remain in place, 
but to gravitate carefully and expeditiously away from the unlawful 
vertically-integrated oligopoly model to the non-integrated market 
structure the amendment envisions.” (Fla. Dep’t of Health v. 
Florigrown, LLC, No. 1D18-4471, 2019 WL 2943329, at *5 (Makar, 
J., concurring)) (emphasis added)).  

As our supreme court has emphatically stated: “In the final 
analysis, ‘[t]he preservation of the inherent powers of the three 
branches of government, free of encroachment or infringement by 
one upon the other, is essential to the effective operation of our 
constitutional system of government.” Fla. Senate v. Fla. Pub. 
Empl. Council 79, AFSCME, 784 So. 2d 404, 408 (Fla. 2001) 
(quoting In re Advisory Opinion to the Governor, 276 So. 2d 25, 30 
(Fla. 1973)). 

The amendment at issue requires the Department to adopt 
“[p]rocedures for the issuance, renewal, suspension and revocation 
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of registration of Medical Marijuana Treatment Centers and 
standards to ensure proper security, record keeping, testing, 
labeling, inspection, and safety.” Art. X, § 29(d)(1)c., Fla. Const. A 
Medical Marijuana Treatment Center is defined in the 
Amendment as “an entity that acquires, cultivates, possesses, 
processes . . . transfers, sells, distributes, dispenses, or administers 
marijuana . . . and is registered by the Department.” Art. X, § 
29(b)(5), Fla. Const. The Amendment unambiguously states that 
“[n]othing in [the Amendment] shall limit the legislature from 
enacting laws consistent with this section.” Art. X, § 29(e), Fla. 
Const. (emphasis added). The statute at issue is “consistent with 
this section” because it properly implements the constitutional 
amendment by correctly limiting the registration of Medical 
Marijuana Treatment Centers.  

Thus, because there is no conflict between the statute and the 
amendment, the Appellees cannot prevail on the merits, the 
injunction is not in the public interest, and there is no “irreparable 
harm” in reversing the injunction. Quite the contrary, the 
preliminary injunction will impose irreparable harm on the public 
by injecting chaos and creating an unregulated environment for 
the use and abuse of marijuana.  

The majority decision approving this injunction in part is 
contrary to the public interest, as the dissenting panel opinion 
noted:  

However, I respectfully dissent from the remainder 
of the opinion because, in my view, Appellees failed to 
establish that the portion of the injunction affirmed by 
the majority is in the public interest. . . . The portion of 
the injunction affirmed by the majority will effectively 
mandate an immediate change in the entire structure of 
the medical marijuana industry in Florida. Although such 
a change may ultimately be warranted, the trial court did 
not articulate—and Appellees did not show—how the 
public interest would be served by mandating this change 
through a preliminary injunction.  

Florigrown, LLC, 2019 WL 2943329, at *5-6 (Wetherell, J., 
concurring in part and dissenting in part) (emphasis added) 
(footnote omitted).  
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The preliminary injunction will result in the increased 
potential for the unregulated use of marijuana, a dangerous drug 
which has been shown in numerous studies to present a significant 
harm to both young people and others who may be now permitted 
unfettered access to this drug. See Nora D. Volkow, M.D., Letter 
from the Director, NATIONAL INSTITUTE ON DRUG ABUSE, (July 
2019), https://www.drugabuse.gov/publications/research 
reports/marijuana/letter-director:  

 Because marijuana impairs short-term memory and 
judgment and distorts perception, it can impair 
performance in school or at work and make it dangerous 
to drive. It also affects brain systems that are still 
maturing through young adulthood, so regular use by 
teens may have negative and long-lasting effects on their 
cognitive development, putting them at a competitive 
disadvantage and possibly interfering with their well-
being in other ways. Also, contrary to popular belief, 
marijuana can be addictive, and its use during 
adolescence may make other forms of problem use or 
addiction more likely. Whether smoking or otherwise 
consuming marijuana has therapeutic benefits that 
outweigh its health risks is still an open question that 
science has not resolved. 

(Emphasis added).  

Without any proper factual findings or any showing of 
irreparable harm, the circuit court’s preliminary injunction 
invalidates the comprehensive regulation of a controlled 
substance, Section 381.986(8)(a)1, Fla. Stat. (2017). The injunction 
endangers public safety and the physical and mental health of 
adults and children who will now likely have greater access to 
unregulated marijuana use and abuse. The preliminary injunction 
also violates settled law governing a trial court’s authority to grant 
preliminary injunctions, which are an “extraordinary remedy 
which should be granted sparingly.” City of Jacksonville v. Naegele 
Outdoor Advertising Co., 634 So. 2d 750, 752 (Fla. 1st DCA 1994) 
(quoting Thompson v. Planning Comm’n, 464 So. 2d 1231 (Fla. 1st 
DCA 1985) (emphasis added)).  
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As argued by Appellants citing black-letter law, a “trial court 
must determine that (i) the movant is substantially likely to 
succeed on the merits, (ii) irreparable harm absent injunction is 
likely, (iii) an adequate remedy at law is unavailable, and (iv) the 
balance of the public interest favors the injunction.” Id.; see also 
St. Johns Inv. Mgmt. Co. v. Albaneze, 22 So. 3d 728, 731 (Fla. 1st 
DCA 2009) (party seeking a temporary injunction bears the burden 
of providing substantial, competent evidence on each element).  

I agree with Appellants that the trial court’s order is fatally 
flawed “on almost every possible ground.” But the majority opinion 
upholds a significant part of this fatally flawed injunction. This 
Court’s decision denying rehearing en banc compounds that error.  

The trial court’s injunction and this Court’s partial approval 
of the injunction have erroneously decided that any entity that 
engages in any of the defined activities described in the 
amendment may constitute a self-executing Medical Marijuana 
Treatment Center. But a fair reading of the amendment can only 
conclude that a “treatment center” cannot mean that anyone who 
merely “cultivates” marijuana is thereby entitled to demand 
registration under the amendment.  

The contrary holding of the panel opinion approving the 
injunction also conflicts with the rationale of this court’s prior 
decision in Department of Health v. Redner, in which we held that 
a person had no privilege under the amendment to grow his own 
marijuana: 

Mr. Redner argues, and the trial court held, that 
because Mr. Redner was a qualified patient, he had the 
right to possess and use marijuana, which included the 
whole growing plant and seeds. He argues the right to 
possess and use the whole growing plant and seeds 
includes the right to cultivate and process his own 
marijuana. This interpretation of section 29 is not 
supported by the plain language of the constitution and 
renders portions of the constitution meaningless. In 
addition, this interpretation ignores the detailed 
framework set forth by the drafters to establish the role 
that MMTCs play in producing and distributing medical 
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marijuana and to provide for the regulation of those 
MMTCs. 

Mr. Redner's argument is not supported by the plain 
language of section 29, which provides qualified users 
(like Mr. Redner) with immunity from criminal or civil 
liability under Florida law for the “medical use of 
marijuana” that is “in compliance” with the amendment 
(emphasis added). Qualified users are permitted to 
acquire, possess, use, deliver, transfer, and administer 
marijuana in amounts that do not conflict with the 
Department's rules. Mr. Redner argues that the term 
“use” contained in the medical use definition permits him 
to cultivate and process marijuana. The term “use” is not 
defined by the amendment. However, it is clear, when one 
examines the entire amendment, that “use” does not 
mean “grow” or “process,” as Mr. Redner argues. 

In examining section 29 as a whole, we must 
recognize the distinctions made by the drafters between 
the activities permitted to be performed by MMTCs and 
the activities permitted to be performed by qualified 
patients. We must also recognize the role the drafters 
gave to MMTCs to play in the production and distribution 
of medical marijuana. The framers explicitly authorized 
MMTCs to cultivate, process, and distribute medical 
marijuana. Art. X, § 29(b)(5), Fla. Const. Unlike the 
express language concerning MMTCs, there is no explicit 
language authorizing qualified patients to grow, 
cultivate, or process marijuana. Had the drafters 
intended for qualified patients to be able to cultivate or 
process medical marijuana, that language would have 
been included in the definition of medical use; it was not. 

When we read the constitutional provisions, as a 
whole, we find that the language of section 29 is clear, 
unambiguous, and addresses the issue on appeal. A 
qualified patient's ability to use and possess marijuana 
does not include authorization to grow, cultivate, and/or 
process marijuana. Article X, section 29 of the Florida 
Constitution only authorizes MMTCs to grow, cultivate, 
and process marijuana for qualified patients. 
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273 So. 3d 170, 172-73 (Fla. 1st DCA 2019) (emphasis added). 

As noted by our Court in Redner, the logic of the panel opinion 
and the preliminary injunction conflict with the ballot summary 
provided to the voters who considered this amendment: 

We also look to the ballot summary to determine the 
purpose of the amendment and the will of the voters 
because a ballot summary provides the purpose of the 
amendment and has to present the scope of an 
amendment in order to be valid. See Advisory Op. to Att'y 
Gen. re Term Limits Pledge, 718 So. 2d 798, 804 (Fla. 
1998) (if a ballot summary does not accurately describe 
the scope of the amendment, then it fails to accurately 
describe the purpose of the amendment). The Florida 
Supreme Court found the ballot summary for Article X, 
section 29 of the Florida Constitution fairly informed the 
voters of the purpose of the proposed amendment. In re 
Advisory Op. to Att'y Gen. re Use of Marijuana for 
Debilitating Med. Conditions, 181 So. 3d 471, 478-79 (Fla. 
2015). The ballot summary read as follows: 

Allows medical use of marijuana for 
individuals with debilitating medical conditions 
as determined by a licensed Florida physician. 
Allows caregivers to assist patients' medical use 
of marijuana. The Department of Health shall 
register and regulate centers that produce and 
distribute marijuana for medical purposes and 
shall issue identification cards to patients and 
caregivers. Applies only to Florida law. Does not 
immunize violations of federal law or any non-
medical use, possession or production of 
marijuana. 

Id. at 476. There is no language contained in the ballot 
summary that would have allowed the voters to surmise 
that the passing of this amendment would permit 
qualified patients to cultivate and process their own 
medical marijuana. Therefore, Mr. Redner's position is 
not consistent with the purpose of the amendment or the 
will of the voters. 
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273 So. 3d at 174 (emphasis added).  

Given the logic and rationale of Redner, the preliminary 
injunction here may produce the inevitable conclusion that the 
amendment was approved under a flag of “false colors” when the 
ballot summary informed the voters that the legislature and 
governor could adopt and implement reasonable restrictions on the 
use of marijuana. See Armstrong v. Harris, 773 So. 2d 7, 16 (Fla. 
2000) (“A ballot title and summary cannot ‘fly under false colors’ 
or hide the ball’ as the amendment’s true effect”).   

For all the above reasons, this Court should have agreed to 
rehear this case en banc and reverse the fatally flawed preliminary 
injunction. Thus, I dissent from the denial of rehearing en banc. 

_____________________________ 
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PER CURIAM. 

The Department of Health (Department) challenges the trial 
court’s entry of a temporary injunction which: 

(1) immediately enjoin[ed] the Department of Health 
from registering or licensing any [Medical Marijuana 
Treatment Centers] pursuant to the unconstitutional 
legislative scheme set forth in Section 381.986, Florida 
Statutes, (2) requir[ed] the Department by 5:00 PM 
Friday, October 19, 2018 to commence registering 
MMTCs in accordance with the plain language of the 
Medical Marijuana Amendment, and (3) requir[ed] the 
Department to register Florigrown as an MMTC by 5:00 
PM Friday, October 19, 2018, unless the Department 
c[ould] clearly demonstrate [] that such registration 
would result in unsafe use of medical marijuana by 
qualifying patients. 

We determine that certain aspects of the injunction are 
overbroad and unsupported by the evidence and factual findings. 
We, however, uphold the injunction to the extent it requires the 
Department to consider Florigrown’s request for licensure without 
applying the portions of the statutory scheme which this opinion 
identifies as being unconstitutional. 

PROCEDURAL HISTORY 

In 2016, voters amended the Florida Constitution to protect the 
production, possession, and use of medical marijuana. Art. X, § 29, 
Fla. Const. The amendment went into effect on January 3, 2017, 
and states, in relevant part: 

 (b)(5) “Medical Marijuana Treatment Center” 
(MMTC) means an entity that acquires, cultivates, 
possesses, processes (including development of related 
products such as food, tinctures, aerosols, oils, or 
ointments), transfers, transports, sells, distributes, 
dispenses, or administers marijuana, products containing 
marijuana, related supplies, or educational materials to 
qualifying patients or their caregivers and is registered 
by the Department.  
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. . . . 

(d) The Department shall issue reasonable regulations 
necessary for the implementation and enforcement of this 
section. The purpose of the regulations is to ensure the 
availability and safe use of medical marijuana by 
qualifying patients. It is the duty of the Department to 
promulgate regulations in a timely fashion.  

 (1) Implementing Regulations. In order to allow the 
Department sufficient time after passage of this section, 
the following regulations shall be promulgated no later 
than six (6) months after the effective date of this section:  

. . . . 

 (3) If the Department does not issue regulations, or 
if the Department does not begin issuing identification 
cards and registering MMTCs within the time limits set 
in this section, any Florida citizen shall have standing to 
seek judicial relief to compel compliance with the 
Department’s constitutional duties. 

Art. X, § 29(b)(5) and (d)(1), (3), Fla. Const. 

Two weeks after the amendment went into effect, appellee 
sent the Department a letter seeking to register as an MMTC. The 
Department denied the request because it had not yet promulgated 
any regulations pursuant to the amendment. 

In June 2017, the Legislature passed a bill later signed by the 
governor amending section 381.986, Florida Statutes, which set 
forth a statutory framework for the registration of MMTCs by: 

• Directing the Department to convert the existing 
licenses of low-THC and medical cannabis dispensing 
organizations into MMTC licenses so long as the 
organizations still maintained all of the criteria set 
forth in section 381.986(8)(a)1., Florida Statutes.  

• Providing for ten additional MMTC licenses for 
applicants that were (1) previously denied a 
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dispensing organization license under the prior 
version of section 381.986 so long as the organization 
had a pending a judicial or administrative challenge 
pending as of January 1, 2017, or had a final ranking 
within one point of the highest final ranking in its 
region; (2) in compliance with the requirements of the 
amended statute; and (3) able to provide the 
Department with documentation that they could begin 
cultivating marijuana within 30 days of registration 
as an MMTC. See § 381.986(8)(a)2., Fla. Stat.  

• Stating that a licensed medical marijuana treatment 
center shall cultivate, process, transport, and dispense 
marijuana for medical use. See § 381.986(8)(e), Fla. 
Stat.  

• Requiring the Department to adopt rules to establish 
a procedure for issuing MMTC licenses in accordance 
with the amended statute. See § 381.986(8)(b), Fla. 
Stat.  

In December 2017, appellee filed suit requesting a declaratory 
judgment and a permanent injunction declaring these provisions 
unconstitutional and mandating the Department register appellee 
as an MMTC. 

During this suit, appellee filed a motion for a temporary 
injunction. The trial court initially denied appellee’s motion 
without prejudice despite finding that appellee had a substantial 
likelihood of success on the merits, because it found that appellee 
could not prove irreparable harm or that a temporary injunction 
would be in the public’s best interests. 

Three months later, appellee filed a renewed motion for a 
temporary injunction. The trial court granted this motion, finding 
that the Department’s unwillingness to draft rules for registering 
MMTCs in accordance with the plain language of the amendment 
in the three months since it denied appellee’s original motion for a 
temporary injunction required a different result and incorporating 
the findings of its earlier order. 
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STANDARD OF REVIEW 

 We review a trial court’s order on a request for temporary 
injunction in a hybrid format: “The court’s factual findings are 
reviewed for an abuse of discretion, whereas its legal conclusions 
are reviewed de novo.” State, Dep’t of Health v. Bayfront HMA Med. 
Ctr., LLC, 236 So. 3d 466, 471 (Fla. 1st DCA 2018) (citing 
Gainesville Woman Care, LLC v. State, 210 So. 3d 1243, 1258 (Fla. 
2017)). 

ANALYSIS 

 To obtain a temporary injunction, a party must provide 
specific facts establishing four elements: “(1) a substantial 
likelihood of success on the merits, (2) a lack of an adequate 
remedy at law, (3) the likelihood of irreparable harm absent the 
entry of an injunction, and (4) that injunctive relief will serve the 
public interest.” Id. at 472 (citing Sch. Bd. of Hernando Cty. v. 
Rhea, 213 So. 3d 1032, 1040 (Fla. 1st DCA 2017)). 

SUBSTANTIAL LIKELIHOOD OF SUCCESS ON THE MERITS 

 A statute enacted by the legislature may not restrict a right 
granted under the constitution and, to the extent that a statute 
conflicts with express or implied mandates of the constitution, the 
statute must fall. Notami Hosp. of Florida, Inc. v. Bowen, 927 So. 
2d 139, 142 (Fla. 1st DCA 2006), aff’d sub nom. Florida Hosp. 
Waterman, Inc. v. Buster, 984 So. 2d 478 (Fla. 2008).  Similarly, 
the State is not permitted to alter the definition or meaning of a 
term laid out in the constitution. See Dep’t of Envtl. Prot. v. 
Millender, 666 So. 2d 882 (Fla. 1996) (holding that the industry-
accepted definition of a term trumps a statutory or rule-based 
definition when the effect of the statutory or rule-based definition 
would severely restrict or diminish the industry the constitutional 
amendment is designed to regulate). 

 The Department contends that appellee did not prove it had a 
substantial likelihood of success on the merits because section 
381.986 does not conflict with the amendment, and the 
amendment does not prohibit the legislature from placing a cap on 
the number of MMTCs the Department may register. We disagree. 
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The amendment defines a Medical Marijuana Treatment 
Center as: 

an entity that acquires, cultivates, possesses, processes 
(including development of related products such as food, 
tinctures, aerosols, oils, or ointments), transfers, 
transports, sells, distributes, dispenses, or administers 
marijuana, products containing marijuana, related 
supplies, or educational materials to qualifying patients 
or their caregivers and is registered by the Department. 

Art. X, § 29(b)(5) Fla. Const. (emphasis added). 

Meanwhile section 381.986(8)(e), Florida Statutes, states, in 
pertinent part, “A licensed medical marijuana treatment center 
shall cultivate, process, transport, and dispense marijuana for 
medical use.” (emphasis added). 

Section 381.986(8)(e) thus creates a vertically integrated 
business model which amends the constitutional definition of 
MMTC by requiring an entity to undertake several of the activities 
described in the amendment before the Department can license it. 
Under the statute, an entity must conform to a more restricted 
definition than is provided in the amendment; therefore, all 
MMTCs under the statute would qualify as MMTCs under the 
constitutional amendment, but the reverse is not true. 

We thus find the statutory language directly conflicts with the 
constitutional amendment, and appellee has demonstrated a 
substantial likelihood of success in procuring a judgment declaring 
section 381.986(8)(e) unconstitutional. See Notami Hosp., 927 So. 
2d at 142.  

As a direct result, we are constrained to find that appellee has 
also established a substantial likelihood of success in its challenge 
to the statutory cap of MMTCs under section 381.986(8)(a)1.-2., 4., 
Florida Statutes. 

The State may not regulate an industry governed by a 
constitutional amendment in such a manner that would severely 
restrict or diminish the industry. Millender, 666 So. 2d at 887. 
Here, the amendment requires the Department to issue 
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“reasonable regulations necessary for the implementation and 
enforcement of this section. The purpose of the regulations is to 
ensure the availability and safe use of medical marijuana by 
qualifying patients.” Art. X, § 29(d), Fla. Const. The statute 
provides for the registration of seventeen MMTCs in the entire 
state, with a requirement that within six months of an additional 
100,000 patients registering with the Department another four 
MMTCs shall be licensed. § 381.986(8)(a)1.-2., 4., Fla. Stat. 

Our ruling that the vertically integrated system conflicts with 
the constitutional amendment thus renders the statutory cap on 
the number of facilities in section 381.986(8)(a) unreasonable. It is 
therefore unnecessary for us to address the Department’s 
authority to establish any caps. 

IRREPARABLE HARM AND INADEQUATE REMEDY AT LAW 

A trial court is required to provide specific reasons for 
entering a temporary injunction which must be supported by 
specific factual findings. Fla. R. Civ. P. 1.610(c); Milin v. Nw. 
Florida Land, L.C., 870 So. 2d 135, 136 (Fla. 1st DCA 2003). We 
find that the trial court made sufficient findings supported by the 
record to establish that appellee will suffer irreparable harm 
without injunctive relief and that appellee has no adequate remedy 
at law. 

The irreparable harm and inadequate remedy at law prongs 
are established by the fact that appellee is being 
unconstitutionally prevented from participating in the process for 
obtaining a license to operate as an MMTC. The amendment itself 
recognizes there is no adequate remedy at law where, as here, a 
state agency or actor refuses to abide by its express duties 
mandated under the constitution. The amendment specifically 
provides a cause of action to seek to “compel compliance with the 
Department’s constitutional duties.” Art. X, §29(d)(3), Fla. Const. 

Even if there were a remedy at law, the law recognizes that a 
continuing constitutional violation, in and of itself, constitutes 
irreparable harm. The law also recognizes that implementation of 
an unconstitutional statute for which no adequate remedy at law 
exists leads to irreparable harm, which is the case here. 
Gainesville Woman Care, LLC v. State, 210 So. 3d 1243, 1264 (Fla. 



8 
 

2017). And where time is of the essence, as the Medical Marijuana 
amendment clearly provides, “[i]t truly can be said in this type of 
litigation that relief delayed is relief denied.” Capraro v. Lanier 
Bus. Products, Inc., 466 So. 2d 212, 213 (Fla. 1985) (concluding 
that irreparable injury is presumed in non-compete cases because 
“[i]mmediate injunctive relief is the essence of such suits and 
oftentimes the only effectual relief.”).  Moreover, because all of the 
defendants are either state governmental entities or state 
governmental actors, absent a waiver of sovereign immunity in the 
amendment, which is not present, no monetary damages could be 
recovered at law for the constitutional violations. See, e.g., Tucker 
v. Resha, 634 So. 2d 756, 759 (Fla. 1st DCA 1994). As the trial court 
found here, there is simply no remedy available to appellee in such 
circumstances. Nothing argued by the Department suggests 
otherwise.1

 

                                         
1 The Department cites the decisions in State, Department of 

Health v. Bayfront HMA Medical Center, LLC, 236 So. 3d 466 (Fla. 
1st DCA 2018); State Agency for Health Care Admin. v. Continental 
Car Services, Inc., 650 So. 2d 173, 175 (Fla. 2d DCA 1995); Stand 
Up for Animals, Inc. v. Monroe Cty., 69 So. 3d 1011, 1013 (Fla. 3d 
DCA 2011), for the proposition than an ability to seek monetary 
damages makes it nearly impossible for a party seeking a 
temporary injunction to establish that it has suffered irreparable 
harm. However, the circumstances underlying those decisions are 
readily distinguishable. None involve the specific violation of a 
constitutional amendment, and none involve a total inability to 
participate in the licensing process. See Bayfront, 236 So. 3d at 
475-76 (Alleged irreparable harm was contingent on the approval 
of an application of a competitor to operate a trauma center); 
Continental Car, 650 So. 2d at 175 (Plaintiff alleged that a contract 
for transportation with another entity was executed without 
authority); Stand Up for Animals, 69 So. 3d at 1013 (court 
explained that the claims in this case comprised “no more than a 
claim for damages stemming from a breach of contract”). 
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PUBLIC INTEREST 

 To sustain a temporary injunction a party must also establish 
that injunctive relief will serve the public interest. Bayfront HMA 
Med. Ctr., LLC, 236 So. 3d at 472. 

 The trial court’s temporary injunction requires the 
Department to undertake three specific actions previously 
discussed. We determine that the trial court’s factual findings 
support the conclusion that it is in the public interest to require 
the Department to registering or license MMTCs without applying 
the unconstitutional statutory provisions which appellee has 
challenged. However, the public interest does not support 
requiring the Department to immediately begin registering 
MMTCs or registering appellee at this stage of the proceedings. 
The amendment specifically directs the Department to establish 
“standards [for MMTCs] to ensure proper security, record keeping, 
testing, labeling, inspection, and safety.” Art. X, § 29(d)(1)c., Fla. 
Const. 

While it is in the public interest for the Department to 
promulgates rules that do not thwart the purpose of the 
amendment, it is also clear that the public interest would not be 
served by requiring the Department to register MMTCs pursuant 
to a preliminary injunction without applying other regulations to 
uphold the safety of the public.  

We thus AFFIRM that portion of the injunction that precludes 
appellants from enforcing the unconstitutional provisions but 
allows the Department a reasonable period of time to exercise its 
duties under the constitutional amendment. 

WOLF, J., concurs; MAKAR, J., concurs with opinion; WETHERELL, 
J., concurs in part and dissents in part with opinion. 
 

_____________________________ 
 
Not final until disposition of any timely and 
authorized motion under Fla. R. App. P. 9.330 or 
9.331. 

_____________________________ 
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MAKAR, J., concurring with opinion. 
 

I fully concur but add one point. A good case can be made for 
why the public interest is served without an injunction, but a 
better case is made that the public interest is best served with 
injunctive relief as modified by the per curiam opinion. A high 
likelihood of success on the merits exists on the primary 
constitutional claim and the people of Florida voted for this 
amendment to be implemented rapidly (with deadlines now far 
exceeded). As such, the public interest is best served, not by 
allowing an unconstitutional market structure to remain in place, 
but to gravitate carefully and expeditiously away from the 
unlawful vertically-integrated oligopoly model to the non-
integrated market structure the amendment envisions. While the 
supply-side structure of the medical marijuana market may be 
disjointed, at least in the short term, the intent of the amendment 
cannot be achieved anytime soon unless its language is put into 
operation. That the portion of the statute establishing a vertically-
integrated industry structure is impermissible doesn’t reduce or 
interfere with the Department of Health’s ongoing regulatory 
authority to protect the public generally. In short, the public 
interest is best served by allowing implementation of the market 
structure the constitutional amendment requires subject to the 
Department’s broad powers to protect the public. 

 
WETHERELL, J., concurring in part and dissenting in part. 
 

I agree with the majority opinion insofar as it quashes the 
portions of the preliminary injunction requiring the Department 
to immediately register Appellees—and potentially others—as 
medical marijuana treatment centers (MMTCs).  However, I 
respectfully dissent from the remainder of the opinion because, in 
my view, Appellees failed to establish that the portion of the 
injunction affirmed by the majority is in the public interest.   

 
The purpose of a preliminary injunction is to preserve the 

status quo pending the final disposition of the case.  See City of 
Jacksonville v. Naegele Outdoor Advertising Co., 634 So. 2d 750, 
754 (Fla. 1st DCA 1994) (quoting Ladner v. Plaza Del Prado 
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Condo. Ass'n, 423 So. 2d 927, 929 (Fla. 3d DCA 1982)).  The 
issuance of a preliminary injunction is “an extraordinary remedy 
which should be granted sparingly.”  Id. at 752 (quoting Thompson 
v. Planning Comm’n of Jacksonville, 464 So. 2d 1231, 1236 (Fla. 
1st DCA 1985)).  This is especially true where, as here, the act 
being enjoined is an act of a co-equal branch of government. 

 
The Medical Marijuana Amendment2 provides immunity from 

criminal sanctions and civil liability for the medical use of 
marijuana, but only when it is used “in compliance with [the 
Amendment].”  Art. X, § 29(a), Fla. Const.; see also Fla. Dep’t of 
Health v. Redner, 2019 WL 1466883, at *2 (Fla. 1st DCA Apr. 3, 
2019).  The Amendment authorizes the Department to adopt 
regulations to “ensure the availability and safe use of medical 
marijuana by qualifying patients,” art. X, § 29(d), Fla. Const., and 
it also authorizes the Legislature to “enact[] laws consistent with 
[the Amendment],” id. at § 29(e).  The Amendment specifically 
contemplates the adoption of regulations pertaining to the 
registration and operation of MMTCs.  See id. at § 29(d)(1)c. 

 
The medical marijuana industry is unique in that its product 

is illegal to possess, sell, and use, both under federal law and for 
non-medical purposes under Florida law.  Because of this, the state 
has a compelling interest in ensuring that the industry is highly-
regulated and operating within the narrow bounds established by 
the Medical Marijuana Amendment.  However, that compelling 
interest cannot justify the enactment of statutes or regulations 
that contravene the plain language of the Amendment. 

  
The primary issue in this case is whether the statute 

requiring MMTCs to be “vertically integrated” and perform all 
activities in the medical marijuana supply chain from cultivation 
to distribution is consistent with the definition of MMTC in the 
Medical Marijuana Amendment.3  Appellees contend that the 

                                         
2 Amend. 2 (2016) (codified in art. X, § 29, Fla. Const.). 

3  Appellees also challenge the statute capping the number of 
MMTCs, see § 381.986(8)(a), Fla. Stat., but the merit of that claim 
was not addressed by the trial court.  Moreover, at this stage of the 
litigation, the challenge to the caps is largely derivative of 
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statute is inconsistent with the Amendment because, unlike the 
statute, the constitutional definition expressly contemplates that 
an entity can be engaged in as little as one aspect of the medical 
marijuana supply chain and still be an MMTC.  Compare § 
381.986(8)(e), Fla. Stat. (“A licensed medical marijuana treatment 
center shall cultivate, process, transport, and dispense marijuana 
for medical use.”) (emphasis added) with Art. X, § 29(a)(5), Fla. 
Const. (“[MMTC] means an entity that acquires, cultivates, 
possesses, processes ..., transfers, transports, sells, distributes, 
dispenses, or administers marijuana ....”) (emphasis added).  The 
Department responds that because the constitutional definition 
“in no way speaks to how the supply chain of medical marijuana 
must be structured,” the Legislature had the constitutional 
authority to determine as a policy matter which supply-chain 
structure best ensures not only the availability of medical 
marijuana but also its safety and security. 

 
Although there may be sound policy reasons for requiring 

MMTCs to be vertically integrated, I agree with Appellees (and the 
majority) that the statute likely contravenes the constitutional 
definition of MMTC because an entity that meets the 
constitutional definition by performing one or more—but not all—
of the activities in the medical marijuana supply chain cannot be 
registered and operate as an MMTC under the statute.  
Accordingly, I agree with the majority that Appellees have shown 
a substantial likelihood of success on the merits of their claim that 
the statute contravenes the constitutional definition of MMTC 
and, thus, is unconstitutional. 
  

A substantial likelihood of success on the merits is not, 
however, enough to obtain a preliminary injunction.  The movant 
must also establish that it will likely suffer irreparable harm 
absent an injunction, that the movant does not have an adequate 
remedy at law, and that the injunction would serve the public 
interest.  See City of Jacksonville, 634 So. 2d at 752 (quoting 
Thompson, 464 So. 2d at 1236).  Here, unlike the majority, I am 

                                         
Appellees’ challenge to the statute requiring vertical integration 
because if the vertical integration requirement is invalid, then the 
caps are clearly indefensible. 
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not persuaded that any portion of the preliminary injunction 
entered by the trial court is in the public interest.   

 
The portion of the injunction affirmed by the majority will 

effectively mandate an immediate change in the entire structure 
of the medical marijuana industry in Florida.4  Although such a 
change may ultimately be warranted, the trial court did not 
articulate—and Appellees did not show—how the public interest 
would be served by mandating this change through a preliminary 
injunction.  Indeed, the trial court initially (and correctly in my 
view) denied Appellees’ motion for a preliminary injunction, 
finding that the injunction would not be in the public interest 
because an injunction would “substantially alter the status quo by 
halting the Department’s existing rulemaking process and 
procedures for the issuance of MMTC licenses as well as the 
rulemaking currently underway to initiate the application 
process.”  However, several months later, without hearing any 
additional evidence, the court reversed itself and entered the 
preliminary injunction.  The court did not explain how an 
injunction was now in the public interest, but rather simply stated 
that “[t]he public interest was clearly stated with the passage of 
the Constitution’s Medical Marijuana Amendment by over 70% of 
Florida voters.” 

 
The trial court’s focus on the popularity of the Medical 

Marijuana Amendment misses the mark because the Amendment 
contemplated a highly-regulated medical marijuana industry, not 
unlimited availability and unrestricted access to medical 
marijuana.  To that end, the statutory scheme put in place by the 

                                         
4  The majority states that the injunction “allows the 

Department a reasonable period of time to exercise its duties under 
the constitutional amendment,” see slip op. at 9, but that is not how 
I read the injunction.  Indeed, because the injunction states that 
the Department is “immediately” enjoined from registering or 
licensing MMTCs under the legislative scheme in section 381.986, 
Florida Statutes, it appears to me that the injunction will create a 
regulatory vacuum that will need to be immediately filled by an 
entirely new regulatory scheme in order to avoid an unregulated 
marketplace for medical marijuana.  
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Legislature—and implemented by the Department—appears to be 
serving the public interest because, despite the limited number of 
vertically-integrated MMTCs currently in operation, it is 
undisputed that medical marijuana is being produced and sold to 
qualifying patients.  Additionally, Appellees failed to show how the 
preliminary injunction requiring the wholesale restructuring of 
the medical marijuana industry in Florida would be in the public 
interest, and on that issue, I agree with the Department that the 
confusion and uncertainty that the change would inject into the 
fledgling industry is not in the public interest.  Indeed, based on 
the present record, it seems to me that the public interest would 
be best served by leaving the carefully-crafted statutory scheme 
enacted by the Legislature in place until the final disposition of 
this case and (if the statute is declared invalid) until the 
Department has an opportunity to comply with the declaration and 
adopt any necessary regulations to prevent the unchecked 
expansion of the medical marijuana industry pursuant to its 
constitutional authority “to ensure the availability and safe use of 
medical marijuana.”   See art. X, § 29(d), Fla. Stat. 

 
Accordingly, for the reasons stated above, I would quash the 

preliminary injunction in its entirety and let the litigation play out 
below.  This would, among other things, allow the existing MMTCs 
to join the fray because it is their golden geese that may be killed—
or at least be devalued—if the oligopolistic statutory scheme 
established by the Legislature to implement the Medical 
Marijuana Amendment is ultimately invalidated. 
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PER CURIAM. 
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The panel grants the motion for certified question.  We 
determine that the following question proposed by appellant is one 
of great public importance: 

WHETHER THE PLAINTIFFS HAVE DEMONSTRATED A 
SUBSTANTIAL LIKELIHOOD OF SUCCESS ON THE MERITS OF 
THEIR CLAIMS THAT THE STATUTORY REQUIREMENTS OF 
VERTICAL INTEGRATION AND CAPS ON THE NUMBER OF 
MEDICAL MARIJUANA TREATMENT CENTER LICENSES AS SET 
FORTH IN SECTION 381.986(8), FLORIDA STATUTES, ARE IN 
DIRECT CONFLICT WITH ARTICLE X, SECTION 29, OF THE 
FLORIDA CONSTITUTION? 

WOLF, MAKAR, and JAY, JJ., concur. 

ON MOTION FOR REHEARING EN BANC 

On the motion of a party, a judge in regular active service on 
the Court requested that a vote be taken on the motion in 
accordance with Florida Rule of Appellate Procedure 9.331(d)(1). 
All judges in regular active service that have not been recused 
voted on the motion. Less than a majority of those judges voted in 
favor of rehearing en banc. Accordingly, the motion for rehearing 
en banc is denied.   

WOLF, LEWIS, MAKAR, and BILBREY, JJ., concur. 

MAKAR, J, concurs with written opinion. 

B.L. THOMAS, OSTERHAUS, JAY, and M.K. THOMAS, JJ., dissent. 

B.L. THOMAS, J., dissents with written opinion. 
 
RAY, C.J., and ROBERTS, ROWE, KELSEY, and WINOKUR, JJ., 
recused. 

_____________________________ 

MAKAR, J., concurring in the denial of rehearing en banc.  
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Florida’s constitution grants the ultimate power to decide 
state policy to the people, who have chosen by citizens’ initiative1 
to constitutionalize “Medical marijuana production, possession 
and use.” Art. X, § 29, Fla. Const.; see id. art. XI, § 5(e) (providing 
that proposals to change the state constitution must be approved 
by sixty percent vote of the electors). In doing so, the people have 
in large measure elbowed out the legislative branch as the arbiter 
of medical marijuana policy by giving the Department of Health 
the compulsory and detailed authority to “issue reasonable 
regulations necessary for the implementation and enforcement” of 
the medical marijuana amendment to “ensure the availability and 
safe use of medical marijuana by qualifying patients.” Id.  art. X, 
§ 29(d) (“Duties of the Department”). 
 

A subset of the Department’s constitutional duties is to 
oversee all entities involved in the production and distribution of 
marijuana for medical use in Florida. Dubbed Medical Marijuana 
Treatment Centers (MMTCs), these include any: 
 

entity that acquires, cultivates, possesses, processes 
(including development of related products such as food, 
tinctures, aerosols, oils, or ointments), transfers, 
transports, sells, distributes, dispenses, or administers 
marijuana, products containing marijuana, related 
supplies, or educational materials to qualifying patients 
or their caregivers and is registered by the Department. 

 
Id. § 29(b)(5) (emphasis added). The constitution requires that the 
Department establish “[p]rocedures for the registration of MMTCs 
that include procedures for the issuance, renewal, suspension and 
revocation of registration, and standards to ensure proper 

                                         
1 See P.K. Jameson & Marsha Hosack, Citizen Initiatives in 

Florida: An Analysis of Florida's Constitutional Initiative Process, 
Issues, and Alternatives, 23 FLA. ST. U. L. REV. 417, 418 (1995) 
(“Initiatives generally allow the public to bypass the legislature 
and reserve direct lawmaking power in the voters of the state. 
Citizens propose constitutional amendments by initiative, and the 
general electorate adopts or rejects the proposed amendment at 
the polls.”).  
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security, record keeping, testing, labeling, inspection, and safety.” 
Id. § 29(d)(1)c. (emphasis added). 
 

As the highlighted language makes obvious, the people have 
lodged wide-ranging power and control in the Department’s hands 
to set substantive standards for regulating MMTCs that protect 
the public by ensuring the security, safety and testing/inspection 
of medical marijuana production, possession and use in Florida. 
This constitutional authority is presumptively self-executing. Fla. 
Hosp. Waterman, Inc. v. Buster, 984 So. 2d 478, 486 (Fla. 2008) 
(noting that “modern doctrine favors the presumption 
that constitutional provisions are intended to be self-operating.”) 
(citation omitted).2 It requires no legislative action because it 
effects an immediate change in the law governing access to medical 
marijuana, establishes a detailed regulatory regime with 
definitions of key terms, and sets forth in reasonable detail the 
means for accomplishing its purpose without the need of 
legislation. Id. (“The amendment's language makes evident that it 
was intended to effect an immediate change in the law governing 
access to medical records without the need for legislative action.”). 

 
The Department’s constitutional authority over medical 

marijuana production, possession and use does not entirely 
displace the legislature’s role. That’s because the amendment does 
not “limit the legislature from enacting laws consistent with this 
section.” Art. X, § 29(e) (emphasis added).3 Our constitution 
envisioned this type of inter-branch power-sharing arrangement 
by saying that the “powers of the state government shall be divided 
into legislative, executive and judicial branches. No person 

                                         
2 The reason for the presumption is that in its absence “the 

legislature would have the power to nullify the will of the people 
expressed in their constitution, the most sacrosanct of all 
expressions of the people.” Buster, 984 So. 2d at 486 (quoting Gray 
v. Bryant, 125 So. 2d 846, 851 (Fla. 1960)). 

3 Of course, “simply because the right conferred by 
the amendment could be supplemented by legislation does not 
prevent the provision from being self-executing.” Buster, 984 So. 
2d at 486. 
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belonging to one branch shall exercise any powers appertaining to 
either of the other branches unless expressly provided herein.” Art. 
II, § 3, Fla. Const. (emphasis added). The people–not our judicial 
panel—expressly granted to the executive branch (i.e., the 
Department of Health) a defined portion of what would otherwise 
have been the Legislature’s plenary power to establish statewide 
medical marijuana policy, leaving room for limited legislation that 
is consistent with the amendment itself. The people, by limiting 
the legislative branch’s policy-making role power over medical 
marijuana, have not done “exceptional violence” to their own right 
to petition the legislature for gap-filling, harmonious legislation; 
instead, the people have bypassed the legislature, directed the 
Department to implement their political will, art. I, § 1, Fla. Const. 
(“All political power is inherent in the people.”), and corralled 
legislative power by limiting it to only “consistent” enactments 
(which is unsurprising given the potential for wayward legislation 
to frustrate the people’s will), Gray, 125 So. 2d at 852 (“We have 
no reason to believe, and we do not intend to imply, that the 
legislature will not always follow the dictates of [the constitutional 
provision at issue],” but noting the possibility that a legislature 
might “fail to act in accordance with the [provision]” and thereby 
“frustrate the people's will.”). 

 
In light of the amendment’s language and structure, the 

paramount question in this case—the only one that both parties 
urge that we answer—is whether legislation that limits 
registration to only MMTCs that are fully vertically-integrated is 
inconsistent with the amendment’s language. The original panel 
unanimously agreed that section 381.986(8)(e), Florida Statutes, 
which requires full vertical integration, directly conflicts with the 
language in article X, section 29(b)(5). The former says that an 
MMTC “shall cultivate, process, transport, and dispense 
marijuana for medical use,” while the later contrarily says that an 
MMTC is an entity that “acquires, cultivates, possesses, processes 
. . ., transfers, transports, sells, distributes, dispenses, or 
administers” medical marijuana. The power of the legislature does 
not include rewriting clear language in the constitution, 
transforming a disjunctive “or” into a conjunctive “and.” The 
reason is that the use of “the word ‘or’ is usually, if not always, 
construed judicially as a disjunctive,” the rare exception being 
where it is “necessary” to conform to the “clear intention” of its 
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drafters. Pompano Horse Club, Inc. v. State, 111 So. 801, 805 (Fla. 
1927); see also Telophase Soc’y of Fla., Inc. v. State Bd. of Funeral 
Dirs. & Embalmers, 334 So. 2d 563, 565, 566–67 (Fla. 1976) 
(upholding disjunctive use of “or” where statute defined “funeral 
directing” as the “profession of directing or supervising funerals for 
profit, or the profession of preparing dead human bodies for burial 
or cremation by means other than embalming, or the disposition 
or shipping of dead human bodies, or the provision or maintenance 
of a place for the preparation of dead human bodies.”); Antonin 
Scalia & Bryan A. Garner, Reading Law: The Interpretation of 
Legal Texts 116 (2012) (“The conjunctions and and or are two of 
the elemental words in the English language. Under the 
conjunctive/disjunctive canon, and combines items while or creates 
alternatives. Competent users of the language rarely hesitate over 
their meaning.”). 

 
No evidence exists that the people via the elemental language 

of the medical marijuana amendment clearly intended a market 
limited to only a few fully vertically-integrated medical marijuana 
companies. Indeed, one looks in vain for any modern American 
commodities industry in which all sellers are fully-vertically 
integrated; partial vertical integration is common, but not the type 
of seed-to-store structure that section 381.986(8)(e) requires of all 
MMTCs. For this reason, the legislature cannot force every MMTC 
seeking registration to grow marijuana and then cultivate, 
process, package, transport, distribute, sell, and dispense medical 
marijuana. Prior to passage of the medical marijuana amendment 
it could advance such a market policy, but doing so now is 
inconsistent with the amendment’s clear language to the contrary. 
 

Because section 381.986(8)(e) so clearly conflicts with the 
constitution, en banc review is unwarranted and would serve only 
to further delay the inevitable, which is to allow for our supreme 
court to weigh in and definitively pass upon the matter, which the 
panel has promptly accommodated. The parties have signaled the 
importance of having the merits of the legal issue addressed, the 
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state moving for certification of one question on only that point of 
law,4 which the panel has granted. 
 

Until supreme court review occurs, the existing legislatively-
established oligopolistic vertically-integrated market structure 
will remain operative due to all but certain stays of the trial court’s 
and this Court’s decisions. Even if the supreme court denies 
review, and the panel opinion becomes operative, no floodgates will 
open that threaten ruination on society—akin to Reefer Madness—
as might be feared.5 Properly regulated, medical marijuana serves 
an important public health goal in accord with the intent of a 
super-majority of Florida’s voters. Remember, the people gave the 

                                         
4 The only certified question sought by the Department of 

Health, which was approved by the panel, is: 

Whether the plaintiffs have demonstrated a 
substantial likelihood of success on the merits of their 
claims that the statutory requirements of vertical 
integration and caps on the number of medical marijuana 
treatment center licenses as set forth in section 
381.986(8), Florida Statutes, are in direct conflict with 
Article X, section 29, of the Florida Constitution? 

5 This case is about medical marijuana, not the dangers of 
unrestricted recreational use highlighted in the 1936 film. See 
Reefer Madness, WIKIPEDIA, 
https://en.wikipedia.org/wiki/Reefer_Madness (last visited August 
22, 2019). That said, marijuana law and policy is a deeply serious 
subject upon which profound questions remain. See generally 
Robert A. Mikos, Marijuana Law, Policy, and Authority 6 (2017) 
(“Given all the reasons to care about marijuana law and policy, 
policymakers face a host of questions about how they should 
regulate the drug: Is marijuana beneficial? What are its harms? 
Which of those benefits and harms should inform policy decisions? 
Should marijuana be allowed or banned, and if allowed, for whom? 
How can jurisdictions prevent diversion of the drug to non-
approved uses? How do different policies affect the use of 
marijuana and any harms associated with such use? What are the 
costs of competing approaches to regulating marijuana?”). 



8 
 

Department broad constitutionally-grounded powers to establish 
“standards to ensure proper security, record keeping, testing, 
labeling, inspection, and safety” in this new industry, a provision 
unaffected by the panel opinion and self-operative without any 
legislation. Art. X, § 29(d)(1)c. Had the legislature passed no law, 
the Department’s constitutional mandate to bring about the 
orderly production, possession and use of medical marijuana in 
Florida remained the same. Nothing prevents the Legislature, of 
course, from enacting laws that are consistent with the people’s 
directive. 
 

Importantly, the panel opinion on the merits did nothing other 
than to say that limiting the medical marijuana marketplace to 
only a few vertically-integrated entities conflicts with the language 
of the constitution; no language in the amendment (or ballot 
summary for that matter)6 compels MMTCs to be vertically-
integrated and limited in number. A wide range of regulatory 
approaches remains available, none compelled by the panel’s 
decision, which in no way obliges the Department to register 
street-level drug dealers or dorm-room pot cultivators. Instead, the 
only change will be that a broader and more competitive 
marketplace will develop, one that the Department—as 
supplemented by non-conflicting legislation—will actively 
regulate for the public’s security and safety via its control over 
MMTCs. See Fla. Dep’t of Health v. Florigrown, LLC, 44 Fla. L. 
Weekly D1744 (Fla. 1st DCA July 9, 2019) (“That the portion of the 
statute establishing a vertically-integrated industry structure is 
impermissible doesn't reduce or interfere with the Department of 
Health's ongoing regulatory authority to protect the public 
generally.”) (Makar, J., concurring). 
 
B.L. THOMAS, J., dissenting from the denial of hearing en banc. 

                                         
6 In its legal filings, the Department made no mention of the 

amendment’s ballot summary, probably because (a) its language 
does not advance the Department’s position and (b) the language 
of the constitution is what matters in assessing whether a conflict 
exists with section 381.986(8)(e). 
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The Governor, the Florida Department of Health, and four 
judges of this court think the panel opinion in this case is a matter 
of great public importance meriting en banc consideration. But by 
a 4-4 vote,1 this court has decided that the monumental issue of 
whether the Florida Legislature and the Governor have the 
authority to regulate Medical Marijuana Treatment Centers 
(“MMTC”) is not a case of great public importance meriting 
rehearing en banc before the entire court.2 Thus, this court has 
now decided that the rational and careful policies enacted by the 
legislature and approved by the governor to regulate medical 
marijuana are temporarily invalid, despite the specific authority 
under the constitutional provision authorizing the legislative and 
executive branches to regulate medical marijuana under article X, 
section 29 of the Florida Constitution.  

I respectfully but vigorously dissent from this court’s decision 
declining to rehear this case en banc.  

The federal government has categorized marijuana as a 
Schedule I drug, meaning it has a high potential for abuse, there 
is no currently accepted medical use of the drug in treatment in the 
United States, and there is a lack of accepted safety for use of the 
drug under medical supervision.  21 U.S.C. § 812(b)(1)A-C, 
Schedule I(c)(10) (emphasis added). As the panel’s dissenting 
opinion stated: 

The majority states that the injunction “allows the 
Department a reasonable period of time to exercise its 
duties under the constitutional amendment,” [] but that 
is not how I read the injunction. Indeed, because the 
injunction states that the Department is “immediately” 

                                         
1 Two judges did not participate in the court’s decision to deny 

rehearing en banc, Judges Winsor and Wetherell, having 
previously been confirmed by the United States Senate as United 
States District Judges for the Northern District of Florida. Judge 
Wetherell served on the original panel decision and dissented from 
the majority’s decision to affirm the preliminary injunction issued 
by the circuit judge below.  

2 Five judges of this court recused themselves from 
consideration of this motion for rehearing en banc.  
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enjoined from registering or licensing MMTCs under the 
legislative scheme in section 381.986, Florida Statutes, it 
appears to me that the injunction will create a regulatory 
vacuum that will need to be immediately filled by an 
entirely new regulatory scheme in order to avoid an 
unregulated marketplace for medical marijuana.  

Fla. Dep’t of Health v. Florigrown, LLC, No. 1D18-4471, 2019 WL 
2943329, at *6 n.4 (Wetherell, J., concurring in part and dissenting 
in part) (emphasis added) (citations omitted).  

This is manifestly a case of great public importance as the 
erroneous panel decision will have a profound impact on public 
safety and is in violation of the separation of powers under article 
II, section 3 of the Florida Constitution, because the preliminary 
injunction usurps the constitutional authority of the of the 
legislature, which carefully considered and approved those 
policies, and the governor, who signed this legislation and has 
acted to implement those policies through the Department of 
Health.  The concurring opinion further demonstrates this 
violation of the separation of powers by recommending an 
economic model for regulating medical marijuana, which is 
obviously within the sole policy-making authority of the legislative 
branch. (“As such, the public interest is best served, not by 
allowing an unconstitutional market structure to remain in place, 
but to gravitate carefully and expeditiously away from the unlawful 
vertically-integrated oligopoly model to the non-integrated market 
structure the amendment envisions.” (Fla. Dep’t of Health v. 
Florigrown, LLC, No. 1D18-4471, 2019 WL 2943329, at *5 (Makar, 
J., concurring)) (emphasis added)).  

As our supreme court has emphatically stated: “In the final 
analysis, ‘[t]he preservation of the inherent powers of the three 
branches of government, free of encroachment or infringement by 
one upon the other, is essential to the effective operation of our 
constitutional system of government.” Fla. Senate v. Fla. Pub. 
Empl. Council 79, AFSCME, 784 So. 2d 404, 408 (Fla. 2001) 
(quoting In re Advisory Opinion to the Governor, 276 So. 2d 25, 30 
(Fla. 1973)). 

The amendment at issue requires the Department to adopt 
“[p]rocedures for the issuance, renewal, suspension and revocation 
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of registration of Medical Marijuana Treatment Centers and 
standards to ensure proper security, record keeping, testing, 
labeling, inspection, and safety.” Art. X, § 29(d)(1)c., Fla. Const. A 
Medical Marijuana Treatment Center is defined in the 
Amendment as “an entity that acquires, cultivates, possesses, 
processes . . . transfers, sells, distributes, dispenses, or administers 
marijuana . . . and is registered by the Department.” Art. X, § 
29(b)(5), Fla. Const. The Amendment unambiguously states that 
“[n]othing in [the Amendment] shall limit the legislature from 
enacting laws consistent with this section.” Art. X, § 29(e), Fla. 
Const. (emphasis added). The statute at issue is “consistent with 
this section” because it properly implements the constitutional 
amendment by correctly limiting the registration of Medical 
Marijuana Treatment Centers.  

Thus, because there is no conflict between the statute and the 
amendment, the Appellees cannot prevail on the merits, the 
injunction is not in the public interest, and there is no “irreparable 
harm” in reversing the injunction. Quite the contrary, the 
preliminary injunction will impose irreparable harm on the public 
by injecting chaos and creating an unregulated environment for 
the use and abuse of marijuana.  

The majority decision approving this injunction in part is 
contrary to the public interest, as the dissenting panel opinion 
noted:  

However, I respectfully dissent from the remainder 
of the opinion because, in my view, Appellees failed to 
establish that the portion of the injunction affirmed by 
the majority is in the public interest. . . . The portion of 
the injunction affirmed by the majority will effectively 
mandate an immediate change in the entire structure of 
the medical marijuana industry in Florida. Although such 
a change may ultimately be warranted, the trial court did 
not articulate—and Appellees did not show—how the 
public interest would be served by mandating this change 
through a preliminary injunction.  

Florigrown, LLC, 2019 WL 2943329, at *5-6 (Wetherell, J., 
concurring in part and dissenting in part) (emphasis added) 
(footnote omitted).  
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The preliminary injunction will result in the increased 
potential for the unregulated use of marijuana, a dangerous drug 
which has been shown in numerous studies to present a significant 
harm to both young people and others who may be now permitted 
unfettered access to this drug. See Nora D. Volkow, M.D., Letter 
from the Director, NATIONAL INSTITUTE ON DRUG ABUSE, (July 
2019), https://www.drugabuse.gov/publications/research 
reports/marijuana/letter-director:  

 Because marijuana impairs short-term memory and 
judgment and distorts perception, it can impair 
performance in school or at work and make it dangerous 
to drive. It also affects brain systems that are still 
maturing through young adulthood, so regular use by 
teens may have negative and long-lasting effects on their 
cognitive development, putting them at a competitive 
disadvantage and possibly interfering with their well-
being in other ways. Also, contrary to popular belief, 
marijuana can be addictive, and its use during 
adolescence may make other forms of problem use or 
addiction more likely. Whether smoking or otherwise 
consuming marijuana has therapeutic benefits that 
outweigh its health risks is still an open question that 
science has not resolved. 

(Emphasis added).  

Without any proper factual findings or any showing of 
irreparable harm, the circuit court’s preliminary injunction 
invalidates the comprehensive regulation of a controlled 
substance, Section 381.986(8)(a)1, Fla. Stat. (2017). The injunction 
endangers public safety and the physical and mental health of 
adults and children who will now likely have greater access to 
unregulated marijuana use and abuse. The preliminary injunction 
also violates settled law governing a trial court’s authority to grant 
preliminary injunctions, which are an “extraordinary remedy 
which should be granted sparingly.” City of Jacksonville v. Naegele 
Outdoor Advertising Co., 634 So. 2d 750, 752 (Fla. 1st DCA 1994) 
(quoting Thompson v. Planning Comm’n, 464 So. 2d 1231 (Fla. 1st 
DCA 1985) (emphasis added)).  
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As argued by Appellants citing black-letter law, a “trial court 
must determine that (i) the movant is substantially likely to 
succeed on the merits, (ii) irreparable harm absent injunction is 
likely, (iii) an adequate remedy at law is unavailable, and (iv) the 
balance of the public interest favors the injunction.” Id.; see also 
St. Johns Inv. Mgmt. Co. v. Albaneze, 22 So. 3d 728, 731 (Fla. 1st 
DCA 2009) (party seeking a temporary injunction bears the burden 
of providing substantial, competent evidence on each element).  

I agree with Appellants that the trial court’s order is fatally 
flawed “on almost every possible ground.” But the majority opinion 
upholds a significant part of this fatally flawed injunction. This 
Court’s decision denying rehearing en banc compounds that error.  

The trial court’s injunction and this Court’s partial approval 
of the injunction have erroneously decided that any entity that 
engages in any of the defined activities described in the 
amendment may constitute a self-executing Medical Marijuana 
Treatment Center. But a fair reading of the amendment can only 
conclude that a “treatment center” cannot mean that anyone who 
merely “cultivates” marijuana is thereby entitled to demand 
registration under the amendment.  

The contrary holding of the panel opinion approving the 
injunction also conflicts with the rationale of this court’s prior 
decision in Department of Health v. Redner, in which we held that 
a person had no privilege under the amendment to grow his own 
marijuana: 

Mr. Redner argues, and the trial court held, that 
because Mr. Redner was a qualified patient, he had the 
right to possess and use marijuana, which included the 
whole growing plant and seeds. He argues the right to 
possess and use the whole growing plant and seeds 
includes the right to cultivate and process his own 
marijuana. This interpretation of section 29 is not 
supported by the plain language of the constitution and 
renders portions of the constitution meaningless. In 
addition, this interpretation ignores the detailed 
framework set forth by the drafters to establish the role 
that MMTCs play in producing and distributing medical 
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marijuana and to provide for the regulation of those 
MMTCs. 

Mr. Redner's argument is not supported by the plain 
language of section 29, which provides qualified users 
(like Mr. Redner) with immunity from criminal or civil 
liability under Florida law for the “medical use of 
marijuana” that is “in compliance” with the amendment 
(emphasis added). Qualified users are permitted to 
acquire, possess, use, deliver, transfer, and administer 
marijuana in amounts that do not conflict with the 
Department's rules. Mr. Redner argues that the term 
“use” contained in the medical use definition permits him 
to cultivate and process marijuana. The term “use” is not 
defined by the amendment. However, it is clear, when one 
examines the entire amendment, that “use” does not 
mean “grow” or “process,” as Mr. Redner argues. 

In examining section 29 as a whole, we must 
recognize the distinctions made by the drafters between 
the activities permitted to be performed by MMTCs and 
the activities permitted to be performed by qualified 
patients. We must also recognize the role the drafters 
gave to MMTCs to play in the production and distribution 
of medical marijuana. The framers explicitly authorized 
MMTCs to cultivate, process, and distribute medical 
marijuana. Art. X, § 29(b)(5), Fla. Const. Unlike the 
express language concerning MMTCs, there is no explicit 
language authorizing qualified patients to grow, 
cultivate, or process marijuana. Had the drafters 
intended for qualified patients to be able to cultivate or 
process medical marijuana, that language would have 
been included in the definition of medical use; it was not. 

When we read the constitutional provisions, as a 
whole, we find that the language of section 29 is clear, 
unambiguous, and addresses the issue on appeal. A 
qualified patient's ability to use and possess marijuana 
does not include authorization to grow, cultivate, and/or 
process marijuana. Article X, section 29 of the Florida 
Constitution only authorizes MMTCs to grow, cultivate, 
and process marijuana for qualified patients. 
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273 So. 3d 170, 172-73 (Fla. 1st DCA 2019) (emphasis added). 

As noted by our Court in Redner, the logic of the panel opinion 
and the preliminary injunction conflict with the ballot summary 
provided to the voters who considered this amendment: 

We also look to the ballot summary to determine the 
purpose of the amendment and the will of the voters 
because a ballot summary provides the purpose of the 
amendment and has to present the scope of an 
amendment in order to be valid. See Advisory Op. to Att'y 
Gen. re Term Limits Pledge, 718 So. 2d 798, 804 (Fla. 
1998) (if a ballot summary does not accurately describe 
the scope of the amendment, then it fails to accurately 
describe the purpose of the amendment). The Florida 
Supreme Court found the ballot summary for Article X, 
section 29 of the Florida Constitution fairly informed the 
voters of the purpose of the proposed amendment. In re 
Advisory Op. to Att'y Gen. re Use of Marijuana for 
Debilitating Med. Conditions, 181 So. 3d 471, 478-79 (Fla. 
2015). The ballot summary read as follows: 

Allows medical use of marijuana for 
individuals with debilitating medical conditions 
as determined by a licensed Florida physician. 
Allows caregivers to assist patients' medical use 
of marijuana. The Department of Health shall 
register and regulate centers that produce and 
distribute marijuana for medical purposes and 
shall issue identification cards to patients and 
caregivers. Applies only to Florida law. Does not 
immunize violations of federal law or any non-
medical use, possession or production of 
marijuana. 

Id. at 476. There is no language contained in the ballot 
summary that would have allowed the voters to surmise 
that the passing of this amendment would permit 
qualified patients to cultivate and process their own 
medical marijuana. Therefore, Mr. Redner's position is 
not consistent with the purpose of the amendment or the 
will of the voters. 
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273 So. 3d at 174 (emphasis added).  

Given the logic and rationale of Redner, the preliminary 
injunction here may produce the inevitable conclusion that the 
amendment was approved under a flag of “false colors” when the 
ballot summary informed the voters that the legislature and 
governor could adopt and implement reasonable restrictions on the 
use of marijuana. See Armstrong v. Harris, 773 So. 2d 7, 16 (Fla. 
2000) (“A ballot title and summary cannot ‘fly under false colors’ 
or hide the ball’ as the amendment’s true effect”).   

For all the above reasons, this Court should have agreed to 
rehear this case en banc and reverse the fatally flawed preliminary 
injunction. Thus, I dissent from the denial of rehearing en banc. 

_____________________________ 
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her official capacity as Director of the Office of Medical Marijuana Use, et al. vs 
Florigrown, LLC, a FL limited liability company and Voice of Freedom, Inc., d/b/a 
Florigrown   

 Appeal No:1D18-4471 
 Trial Court No.: 2017-CA-2549 
 Trial Court Judge: Hon. Charles W. Dodson 
 
Dear Mr. Tomasino: 
 
 Attached is a certified copy of the Notice Invoking the Discretionary Jurisdiction of the 
Supreme Court, pursuant to Rule 9.120, Florida Rules of Appellate Procedure.  Attached also 
is this Court’s opinion or decision relevant to this case. 
 

___ The filing fee prescribed by Section 25.241(2), Florida Statutes, was received by 
this court and is attached. 

 
___ The filing fee prescribed by Section 25.241(2), Florida Statutes, was not received 

by this court. 
 
___ Petitioner/Appellant has previously been determined insolvent by the circuit court 

or our court in the underlying case. 
 
___ Petitioner/Appellant has already filed, and this court has granted, 

petitioner/appellant’s motion to proceed without payment of costs in this case. 
 
No filing fee was required in the underlying case in this court because it was: 
 ___ A summary Appeal, pursuant to Rule 9.141 
 ___ From the Unemployment Appeals Commission 
 ___ A Habeas Corpus proceeding 
 ___ A Juvenile case 
 ___ Other ________________________________________________ 
 
If there are any questions regarding this matter, please do not hesitate to contact this 

Office.  A motion postponing rendition pursuant to Florida Rule of Appellate Procedure 
9.020(i) ____ is or ____ is NOT pending in the lower tribunal at the time of filing this 
notice. 
           Sincerely yours,   

         
Kristina Samuels 

            Clerk of the Court 
         By:___________________ 
          Deputy Clerk 

Motion to Stay 
Mandate pending. 


