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November 8, 2024 
 
 
HARRIS, J.  
 
 Gary and Nadine Smith purchased a property insurance 
policy from Universal Property and Casualty Insurance Company 
(“Universal”), which had an expiration date of June 1, 2021. When 
the Smiths sustained damage to their property in November 2000, 
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they filed a claim with Universal. After Universal denied payment 
of the claim, the Smiths filed a lawsuit in April 2022. In July 2021, 
approximately nine months before the Smiths’ lawsuit was filed, 
section 627.70152, Florida Statutes (2021), was enacted, requiring 
insureds to send a pre-suit notice of their intent to initiate 
litigation against an insurer. Relying upon the then recent opinion 
in Cole v. Universal Property & Casualty Insurance Co., 363 So. 3d 
1089 (Fla. 4th DCA 2023), which held that section 627.70152 
applies retroactively, Universal moved for summary judgment 
below. The Smiths conceded that they did not serve a pre-suit 
notice upon Universal, but argued that the statutory requirement 
could not be applied retroactively to their claim. The trial court, 
relying on Cole, disagreed, found that section 627.70152 should be 
applied retroactively, and because the Smiths did not comply with 
the statute, the court granted Universal’s motion for summary 
judgment. This appeal followed. 
 
 Approximately one month after the trial court’s order below, 
the Sixth District Court of Appeal issued an opinion on the same 
issue, directly conflicting with the Cole decision. In Hughes v. 
Universal Property & Casualty Insurance Co., 374 So. 3d 900 (Fla. 
6th DCA 2023), the court found that the Legislature did not intend 
for retroactive application of the statute because it included “no 
statutory language calling for application of the statute to 
insurance policies issued before the statute’s effective date.” Id. at 
906. The court noted that the statute’s effective date of July 1, 2021 
indicates legislative intent for the statute to apply beginning on 
that date. Id. (citing Fla. Ins. Guar. Ass’n v. Devon Neighborhood 
Ass’n, 67 So. 3d 187, 196 (Fla. 2011) (“We have noted that the 
Legislature’s inclusion of an effective date for an amendment is 
considered to be evidence rebutting intent for retroactive 
application of a law.”)). Hughes further noted that “the Legislature 
wrote section 627.70152 and included the effective date against the 
backdrop of the Florida Supreme Court’s clear precedent 
mandating that courts look ‘at the date the insurance policy was 
issued and not the date that the suit was filed.’” Id. (quoting 
Menendez v. Progressive Express Ins. Co., 35 So. 3d 873, 876 (Fla. 
2010)). 
 
 Following the Sixth District’s holding in Hughes, the Third 
District Court of Appeal held in Cantens v. Certain Underwriters 
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at Lloyd’s London, 388 So. 3d 242 (Fla. 3d DCA 2024), that section 
627.70152 is procedural in nature and applies to all insurance 
policies, regardless of the date of inception. Agreeing with the Cole 
decision, the Third District affirmed the dismissal of the insured’s 
complaint and certified conflict with Hughes. Finally, the Second 
District Court of Appeal, in Buis v. Universal Property & Casualty 
Insurance Co., 49 Fla. L. Weekly D1850 (Fla. 2d DCA Sept. 6, 
2024), reversed the dismissal of an insured’s complaint under 
section 627.70152, concluding that the statute should not be 
applied retroactively. 
 
 We adopt the rationale and reasoning of our sister courts 
from the Second and Sixth Districts and, for the reasons relied 
upon in these opinions, hold that it was error to apply section 
627.70152 retroactively to the Smiths’ policy in this case. We 
reverse the summary judgment entered below and remand for 
further proceedings. In so doing, we specifically reject the 
argument and rationale of the Third and Fourth Districts that the 
statute’s application to “all suits” indicates clear legislative intent 
for retroactive application, and thus certify conflict with Cantens 
v. Certain Underwriters at Lloyd’s London, 388 So. 3d 242 (Fla. 3d 
DCA 2024), and Cole v. Universal Property & Casualty Insurance 
Co., 363 So. 3d 1089 (Fla. 4th DCA 2023).  
 
 
 

REVERSED and REMANDED; CONFLICT CERTIFIED. 
 
 
MAKAR, and WALLIS, JJ., concur. 
 

_____________________________ 
 
Not final until disposition of any timely and 
authorized motion under Fla. R. App. P. 9.330 or 
9.331. 

_____________________________ 
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NOTICE TO INVOKE DISCRETIONARY  
JURISDICTION OF SUPREME COURT 

 
NOTICE IS GIVEN that Petitioner/Appellee, UNIVERSAL 

PROPERTY & CASUALTY INSURANCE COMPANY, invokes the 

discretionary jurisdiction of the Florida Supreme Court pursuant to 

Rules 9.030(2)(A)(iv) & (vi) and 9.120, Fla.R.App.P., to review the 

decision of this Court issued on November 8, 2024. The decision is 

within the Supreme Court’s jurisdiction because it is certified to be 

in conflict with, and expressly and directly conflicts with, the 

decisions of the Fourth District Court of Appeal in Cole v. Universal 
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Property & Casualty Insurance Co., 363 So. 3d 1089 (Fla. 4th DCA 

2023), and the Third District Court of Appeal in Cantens v. Certain 

Underwriters at Lloyd's London, 388 So. 3d 242 (Fla. 3d DCA 2024), 

on the same question of law.  

      Respectfully submitted, 
 
     By: /s/ Dinah Stein    
      DINAH STEIN 
      Florida Bar No.: 98272 
      ANETA McCLEARY 

Florida Bar No.: 1003659 
      HICKS, PORTER, EBENFELD &  

STEIN, P.A. 
      5301 Blue Lagoon Drive, Suite 900 
      Miami, FL  33126 
      Tel: 305/374-8171 
      Fax: 305/372-8038 
      dstein@mhickslaw.com 
      pgonzalez@mhickslaw.com 

   Appellate Counsel  
for Appellee  

 
CERTIFICATE OF SERVICE 

 
WE HEREBY CERTIFY that a true and correct copy of the 

foregoing has been filed through the Florida e-Portal and served via 

the e-Portal this  6th day of December, 2024, upon the following: 

Grant W. Krapf, Esq., Lauren M. Stevens, Esq., Krapf Legal, P.A., 

2790 Sunset Point Road, Clearwater, FL, 33759, 

assist@krapflegal.com, Counsel for Appellants, Jeremy D. Bailie, 

Esq., Weber, Crabb & Wein, P.A., 5453 Central Avenue, St. 
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Petersburg, Florida 33710, Jeremy.Bailie@webercrabb.com, 

honey.rechtin@webercrabb.com, Co-Counsel for Appellants, Richard 

Young, Esq., Universal Property & Casualty Insurance Company, 491 

Montgomery Place, Suite 2001, Altamonte Springs, FL, 32714, 

upciceservice05@universalproperty.com,ry0223@universalproperty.

com, Trial Counsel for Appellee and Kara Rockenbach Link, Esq., 

David A. Noel, Esq., Link & Rockenbach, P.A., 1555 Palm Beach 

Lakes Blvd., #930, West Palm Beach, FL 33401, 

kara@linkrocklaw.com, david@linkrocklaw.com, 

lynn@linkrocklaw.com, Counsel for Appellee. 

 

     By: /s/ Dinah Stein    
      DINAH STEIN 
      Florida Bar No.: 98272 
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District Court of Appeal 
Fifth District 

300 South Beach Street 
Daytona Beach, Florida 32114 

(386) 947-1500 
 

December 6, 2024 
Case Name:  Gary Smith and Nadine Smith v. Universal 

Property and Casualty Insurance Company 
Case No:  5D2023-3381 
Trial Court No.:  2022-CA-023277 
Trial Court Judge:  George T. Paulk 

 

Dear Mr. Tomasino: 

I hereby certify the attached Notice to Invoke Discretionary 
Jurisdiction/Notice of Appeal to the Supreme Court of Florida pursuant to 
Rule 9.120, Florida Rules of Appellate Procedure. Attached also is this 
Court’s opinion or decision relevant to this case. 
 
There are pending motions in this case. 
 
The filing fee prescribed by Section 25.241(3), Florida Statutes, was not 
received by this court. 
 
If there are any questions regarding this matter, please do not hesitate to 
contact this Office. 
Sincerely, 

 

Sandra Williams 
Clerk of the Court 
 

By: /s/ Kathy Palmere 
Deputy Clerk 
 


