
IN THE DISTRICT COURT OF APPEAL STATE OF FLORIDA
FIRST DISTRICT

CASE NO.: 1D15-0440
Lower Tribunal Case No.: 13-CA-000548

DAVID PEARSON, ELIZABETH
PEARSON,

Appellees/Petitioners,
CERTlFY THE ABOVE TO BE

v. JON S. WHEELE COPY
DIST l CO

JULIE K. HILTON; THE LOYD gy
CHARLES HILTON, JR. QUALIFIED DEPUTY
PERSONAL RESIDENCE TRUST;
THE LELA GRIFFIN HILTON QUALIFIED
PERSONAL RESIDENCE TRUST;
THE LOYD CHARLES (CHIP) HILTON, O
III IRREVOCABLE TRUST, AND
PARADISE BY THE SEA PROPERTY
OWNERS ASSOCIATION, INC.,

Appellees/Respondents

NOTICE TO INVOKE DISCRETIONARY JURISDICTION OF
THE FLORIDA SUPREME COURT

David Pearson and Elizabeth Pearson, Petitioners, invoke the discretionary

jurisdiction of the Supreme Court of Florida to review the decision of this Court

entered on February 10, 2016, rehearing denied on March 10, 2016. Copies of the

Opinion and the Order denying rehearing are attached. The decision for which

review is sought expressly and directly conflicts with Wright v. Blocker, 144 Fla.
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428 (Fla. 1940), by enforcing admittedly illegal and void restrictions on, and

deprivations of, property rights contrary to the Wright v. Blocker holding that "[t]he

recordation of void or forged deeds is legally insufficient to convey notice and

affords no protection to the claimants there under. . . ." Id. at 433.

The Supreme Court has jurisdiction to review the decision herein pursuant to

Florida Rule ofAppellate Procedure 9.030(a)(2)(A)(iv).

Respectfully submitted,

FRED D. BENTLEY, JR.
FRED D. BENTLEY, JR.
PHV No. 107801
241 Washington Avenue
Marietta, GA 30060
Phone: (770) 422-2300
Fax: (770) 424-5820
fred.bentley@bbandblaw.com

WILLIAM S. HOWELL, JR., Esquire
Florida Bar Number# 394040
WILLIAM S. HOWELL, JR., P.A.
1727 S. Co. Hwy. 393
Santa Rosa Beach, FL 32459
Phone: (850) 622-0529
Fax: (850) 622-0579
bhowell@howellpa.com

/s/Bruce S. Rogow
BRUCE S. ROGOW
Fla. Bar No. 067999
TARA A. CAMPION
Fla. Bar No. 0090944
BRUCE S. ROGOW, P.A.
100 NE 3rd Ave., Ste 1000
Fort Lauderdale, FL
Ph: 954.767.8909
Fax: 954.764.1530
brogow@rogowlaw.com
teampion@rogowlaw.com
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy ofthe foregoing has been

furnished to counsel listed below by E-Mail on this 6th ofApril, 2016.

Counselfor Appellees/Respondents:

W. DOUGLAS HALL
PETER D. WEBSTER
CARLTON FIELDS JORDEN
BURT, P.A.
215 South Monroe Street, Suite 500
Tallahassee, Florida 32301
whall@cfjblaw.com
pwebster@cfjblaw.com

Counselfor the Association

RANDALL G. ROGERS
JASON ONACKI
COLE, SCOTT & KISSANE, PA
715 South Palafox Street
Pensacola, FL 32502
Randall.Rogers@csklegal.com
Jason.Onacki@csklegal.com
Lisa.Rohan@csklegal.com

FRANKLIN H. WATSON
KIMBERLY W. SEWELL
WATSON SEWELL, PL
5410 E. Co. Hwy. 30A, Suite 201
Seagrove Beach, FL 32459
Frank@watsonsewell.com
Kimberly@watsonsewell.com
Bernie@watsonsewell.com
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IN THE DISTRICT COURT OF APPEAL
FIRST DISTRICT, STATE OF FLORIDA

JULIE K. HILTON, THE LOYD
CHARLES HILTON, JR.
QUALIFIED PERSONAL
RESIDENCE TRUST, THE
LELA GRIFFIN HILTON
QUALIFIED PERSONAL
RESIDENCE TRUST, AND THE
LOYD CHARLES (CHIP)
HILTON, III IRREVOCABLE
TRUST,

NOT FINAL UNTIL TIME EXPIRES TO
FILE MOTION FOR REHEARING AND
DISPOSITION THEREOF IF FILED

CASE NO. 1D15-440

Appellants,

v.

DAVID PEARSON AND
ELIZABETH PEARSON AND
PARADISE BY THE SEA
PROPERTY OWNERS
ASSOCIATION, INC., A
FLORIDA HOMEOWNERS
ASSOCIATION,

Appellees.

Opinion filed February 10, 2016.

An appeal from the Circuit Court for Walton County.
Kelvin C. Wells, Judge.

W. Douglas Hall and Peter D. Webster of Carlton Fields Jorden Burt, P.A.,
Tallahassee, for Appellants.



William S. Howell, Jr. ofWilliams S. Howell, Jr., P.A., Santa Rosa Beach; and Fred
D. Bentley, Jr., Marietta, GA, for Appellees David Pearson and Elizabeth Pearson.

No appearance for Appellee Paradise by the Sea Property Owners Association, Inc.

PER CURIAM.

Appellants (the Hiltons) seek review of an amended final order invalidating

the 2001 and 2005 amendments to the restrictive covenants governing the Paradise

by the Sea subdivision in south Walton County. We reverse because the suit

challenging the amendments is barred by the five-year statute of limitations in

section 95.11(2)(b), Florida Statutes.

In July 2013, Appellees David and Elizabeth Pearson (the Pearsons) filed suit

against the homeowners' association for the Paradise by the Sea subdivision alleging

that the amendments to the subdivision's restrictive covenants recorded in

September 2001 and April 2005 are "null and void" because they were not properly

enacted. Specifically, the suit alleged that the amendments were not enacted in

compliance with the subdivision's original restrictive covenants because the 2001

amendments were never voted on or approved by the owners within the subdivision

and the 2005 amendments were approved by only 70% of the owners even though



the amendments affected the owners' property rights.¹

The Hiltons were permitted to intervene to oppose the relief sought by the

Pearsons, and they filed an answer asserting the affirmative defense that the

Pearsons' suit is barred by the statute of limitations. The Hiltons subsequently filed

a motion for summary judgment on the statute of limitations issue in which they

argued that "Harris [v. Aberdeen Property Owners Association, Inc., 135 So. 3d 365

(Fla. 4th DCA 2014)] is directly on point and controlling." The trial court denied

the motion.

In March 2015, after a bench trial, the trial court entered an amended final

order declaring the 2001 and 2005 amendments "void" and finding that the

subdivision's original restrictive covenants remain in effect. The order also

reaffirmed the trial court's rejection of the Hiltons' statute of limitations defense,

finding that Harris "is not applicable to the present case."

On appeal, in support of the argument that the trial court erred in rejecting

their statute of limitations defense, the Hiltons rely primarily on Harris and Silver

Shells Corp. v. St. Maarten at Silver Shells Condominium Association, Inc., 169 So.

¹ The original restrictive covenants provided that amendments generally "must be
approved by the affirmative vote ofmembers who own riot less than two-thirds (2/3)
of the total Lots in the [subdivision]." However, for amendments that "make any
change in the property rights ofproperty owners," the original restrictive covenants
required "approval . . . by all owners."

3



3d 197 (Fla. 1st DCA 2015).2 In response, the Pearsons argue that the statute of

limitations defense was waived below because it was not raised by the association

in its answer, and even ifthe defense was not waived, the trial court correctly rejected

the defense because the improperly enacted amendments were tantamount to forged

deeds that were void ab initio and could be challenged at any time. The Hiltons

reply that the defense was not waived because the trial court expressly ruled that

they could raise the issue as an affirmative defense as intervenors and the court also

granted the association's motion asking the trial court to consider the issue in order

to avoid further delay in resolving which version ofthe restrictive covenants governs

the subdivision.

We summarily reject the Pearsons' waiver argument, finding it refuted by the

record and contrary to rulings by the trial court that the Pearsons did not cross-

appeal. On the merits of the statute of limitations issue, we agree with the Hiltons

that reversal is compelled by Harris and Silver Shells, which stand for the

proposition that a suit challenging the validity of an amendment to restrictive

covenants must be filed within five years of the date that the amendment is recorded

even if the suit alleges that the amendment was void because it was not properly

enacted. Here, the Pearsons' suit was filed almost 12 years after the 2001

amendment was recorded and more than 8 years after the 2005 amendment was

2 Silver Shells was decided after this appeal was filed.



recorded. Therefore, the suit is barred by the statute of limitations.3

Finally, contrary to the position explicated by the Pearsons for the first time

at oral argument, we see nothing in the record that could support a finding that the

Hiltons were equitably estopped from asserting the statute of limitations defense or

that would otherwise require further development of the record regarding the

applicability of that defense. Accordingly, the amended final order is reversed and

this case is remanded for entry ofjudgment against the Pearsons.

REVERSED and REMANDED with directions.

WETHERELL, MAKAR, and WINOKUR, JJ., CONCUR.

3 Based on this disposition, we need not consider the Hiltons' argument that the trial
court misconstrued the original restrictive covenants and erroneously determined
that the 2001 and 2005 amendments are void.
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DISTRICT COURT OF APPEAL, FIRST DISTRICT
2000 Drayton Drive

Tallahassee, Florida 32399-0950
Telephone No. (850)488-6151

March 10, 2016

CASE NO.: 1D15-0440
L.T. No.: 13-CA-000548

Julie K. Hilton, The Loyd Charles etc. v. David Pearson And Elizabeth
et al. Pearson et al.

Appellant / Petitioner(s), Appellee / Respondent(s)

BY ORDER OF THE COURT:

Appellee's motion filed February 25, 2016, for rehearing is denied.

I HEREBY CERTIFY that the foregoing is (a true copy of) the original court order.

Served:

W. Douglas Hall William S. Howell, Jr. Christine Davis Graves
Randall G. Rogers Jason B. Onacki Franklin H. Watson
Kimberly Watson Sewell Peter D. Webster Fred D. Bentley, Jr.

ac S. WHEELER, CLERK



DISTRICT cOURT OF APPEAL
FIRST DISTRICT

STATE OF FLORIDA
2000 DRAYTON DRIVE

TALLAHASSEE, FLORIDA 32399-0950
(850) 488-6151

JoN S. WHEELER
CLERK oF THE CoURT

pM 3 2016
Re: Md
Appeal No.: 1D (6 440
Trial Court No.: \ 3 -C A -000598
Trial Court Judge: Hdo .PF.

KAREN ROBERTS
CHIEF DEPUTY CLERK

Dear Mr. Tomasino:

Attached is a certified copy of the Notice invoking the Discretionary Jurisdiction of the
Supreme Court, pursuant to Rule 9.120, Florida Rules of Appellate Procedure. Attached also
is this Court's opinion or decision relevant to this case.

__ The filing fee prescribed by Section 25.241(3), Florida Statutes, was received by
this court and is attached.

e filing fee prescribed by Section 25.241(3), Florida Statutes, was not received
by this court.

___ Petitioner/Appellant has previously been determined insolvent by the circuit court
or our court in the underlying case.

___ Petitioner/Appellant has already filed, and this court has granted,
petitioner/appellant's motion to proceed without payment of costs in this case.

No filing fee was required in the underlying case in this court because it was:
A summary Appeal, pursuant to Rule 9.141
From the Unemployment Appeals Commission

__ A Habeas Corpus proceeding
A Juvenile case
Other

If there are any questions regarding this matter, please do not hesitate to contact this
Office. A motion post ing rendition pursuant to Florida Rule of Appellate Procedure
9.020(i) _,__ is or is NOT pending in the lower tribunal at the time of filing this
notice of appeal.

Sincerely yours,

Jon S. Wheeler
Clerk of the Cou 4

By:
Dep Clerk


