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SUMMARY

The instant case began with the filing of the initial complaint on
January 20, 2020. R. 24-28. The complaint was amended on two occasions
with the second amended adding additional parties. R. 127-128. The case
devolved into a discovery battle where ultimately on February 17, 2022, the
Trial Court took the extraordinary step of striking the Appellant’s pleading,
defaulting the Appellants, and ordering monetary sanctions. R. 301-303. No
further discovery except for a Request for Admissions was sought by the
Appellee following this order and no further motions to compel were filed.
No further discovery except for a Request for Admissions and discovery in
aid of execution was sought by the Appellee following this order and no
further motions to compel were filed. App. Docket Summary. The case then
proceeded to a bench trial on damages. R. 513-516. Two witnesses
testified at the trial. The Appellee called an expert withess, Mr. Ferraro, a
CPA, who testified to alleged damages. The Appellants’ called one of the
Defendants, Martin Mulderrig, and sought to have him declared an expert
as he was an accountant by trade and prepared all the financial and tax
documents for the Appellants. App. P. 82 Lns. 22-25, P. 85 Lns. 16-22. The
Trial Court declined to consider Mr. Mulderrig as an expert. R. 770. At the

end of the proceedings, the Trial Court entered a written judgment against
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the Appellants for all damages sought by the Appellee through its expert’s
testimony. R. 775-780. This appeal followed the entering of the judgment.
R. 897-900.

INITIAL BRIEF

l. Standard of Review.

The standard of review to vacate a final judgment is abuse of
discretion Silva v. De La Noval, 307 So. 3d 131 (Fla. 3d DCA 2020) “An
appellate court must recognize the broad discretionary authority of the trial
judge and apply the reasonableness test to determine whether the trial
judge committed an abuse of discretion.” Van v. Schmidt, 122 So. 3d 243
(Fla. 2013). If an appellate court determines that reasonable persons could
differ as to the propriety of the action taken by the trial court, there can be
no finding of an abuse of discretion. /d. at 135.

Florida’s Supreme Court has found that, “the appellate standard of
review generally applied to all trial court orders [is] that an appellate court
properly applies a de novo standard of review to a trial court's conclusions
of law in an order granting a new trial based on the manifest weight of the
evidence, giving no deference to the trial court's legal conclusions.”
However, although a trial court's conclusions of law are not entitled to

deference, its findings of facts and determinations of credibility are still
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entitled to deference because of the trial court's superior vantage point of
having been present during the entire trial. Van v. Schmidt, 122 So. 3d 243
(Fla. 2013).

A trial court's ruling on a motion for directed verdict is reviewed de
novo. Meruelo v. Mark Andrew of Palm Beaches, Ltd., 12 So. 3d 247, 250
(Fla. 4th DCA 2009). "When an appellate court reviews the grant of a
directed verdict, it must view the evidence and all inferences of fact in a
light most favorable to the nonmoving party, and can affirm a directed
verdict only where no proper view of the evidence could sustain a verdict in
favor of the nonmoving party." Frenz Enters., Inc. v. Port Everglades, 746

So. 2d 498, 502 (Fla. 4th DCA 1999).

[I.  The Trial Court abused its discretion by making findings of fact

contrary to the evidence.

As noted above, the standard of review of this issue is abuse of
discretion. Silva at 134.

This Court has found, “When a default is entered, the defaulting party
admits all well-pled factual allegations of the complaint." Phadael v.

Deutsche Bank Trust Co. Ams., 83 So. 3d 893, 895 (Fla. 4th DCA
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2012) (citing Donohue v. Brightman, 939 So. 2d 1162, 1164 (Fla. 4th DCA
2006),” Kotlyar v. Metro. Cas. Ins. Co., 192 So. 3d 562, 565, (Fla. 4th DCA
2016). "Likewise, a default terminates the defending party's right to further
defend, except to contest the amount of unliquidated damages.” /d.
(citing Donohue, 939 So. 2d at 1164). “We have consistently held that, "[a]
default admits a plaintiff's entittement to liquidated damages under a well-
pled cause of action, but not to unliquidated damages."™ Talbot, 142 So. 3d
at 967 (quoting BOY/!, LLC v. Premiere Am. Bank, N.A., 127 So. 3d 850,
851 (Fla. 4th DCA 2013); Minkoff v. Caterpillar Fin. Servs. Corp., 103 So.
3d 1049, 1051 (Fla. 4th DCA 2013); Bodygear Activewear, Inc. v. Counter
Intelligence Servs., 946 So. 2d 1148, 1150 (Fla. 4th DCA 2006).
Furthermore, "[i]t is well-settled that '[a] defaulting party has a due
process entitlement to notice and an opportunity to be heard as to the
presentation and evaluation of evidence necessary to a judicial

interpretation of the amount of unliquidated damages." Bodygear at
1150 (quoting Asian Imports, Inc. v. Pepe, 633 So. 2d 551, 552 (Fla. 1st
DCA 1994). In other words, while entry of a default terminates the
defendant's right to contest liability or the plaintiff's entitlement

to liquidated damages, entry of a default does not deprive the defendant of

the right to a hearing to determine damages which are unliquidated.” /d.
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A judge's finding of fact in a nonjury case will be affirmed where there
is competent and substantial evidence to support those findings. Morales v.
Rosenberg, 919 So. 2d 476, 479 (Fla. 3rd DCA 2005). “A finding of fact by
a judge in a nonjury case will be affirmed where there is competent and
substantial evidence to support those findings. Abreu v. Amaro, 534 So. 2d
771 (Fla. 3d DCA 1988) Abreu, 534 So. 2d at 772 (citing Laufer v. Norma
Fashions, Inc., 418 So. 2d 437 (Fla. 3d DCA 1982)).” Silva v. De La Noval,
307 So. 3d 131, 134, (Fla. 3rd DCA 2020). The inverse then is true and in a
non-jury trial where there is not competent and substantial evidence to
support a finding, there must be a reversal.

In the instant case the Trial Court made findings of facts that were
clearly contrary to the facts in evidence. The Trial Court’s Final Judgment
for Plaintiff Awarding Damages Against Timlee Commercial Investments
(Hereafter “Timlee”), Inc., Martin Mulderrig (Hereafter “Mulderrig”), Cliff
Johnson, Seaway Smokehouse, LLC. (Hereafter “Seaway”), Tillman’s
International Group, Inc. and San Miguel Archangel Treasure Tours, Inc.,
and Seaway Smokehouse, LLC a Florida Limited Liability Company,
(Hereafter “Final Judgment”), states in part, “The Court finds and
determines that Mr. Ferraro calculated damages using 2018 as a base year

for calculations even though he had information from which to base his
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calculations from 2019. Ferraro testified that despite having financial
documents for 2019, said documents would have resulted in a higher loss
to the Plaintiff, JEFFERY NIELSEN and he therefore chose to use a more
conservative approach by utilizing and considering the 2018 tax year for his
calculations.” R. 675-698.

This finding of fact is contrary to the facts in evidence. All the
Trial Court needed to do was to look at the report the Appellee’s
expert provided that was entered into evidence as Plaintiff’s exhibit 1.
R. 675-698. Page twelve (12) of the report shows Net Profits and Loss
from Seaway, the restaurant generating income for all the Appellants.
R 688. Nielsen’s share was determined by the income of Seaway
which passed through Timlee. App. P.48. Lns. 13-15, P. 90 Lns. 17-20.

The formula to determine Mr. Nielsen’s share is simple and is agreed
upon by both parties. Mr. Ferraro, the Appellee’s expert (hereafter
“Ferraro”) Ferraro, testified,

“Q. Okay. So, we can take the profit and he [Nielsen], gets a

third of the profits.
Correct.” App. P. 48. Lns. 13-15.

Mulderrig’s testimony confirms this formula. He testified,

“Q. You take the profits of the entity, and you take a third of
that and that's what Mr. Nielsen is entitled to right?
A. Yes” App. P. 90 Lns. 17-20.

11



The profit for 2018, “the representative year”, was $168,733.00. The
Profit for 2019 was $40,938.00. As the Appellee’s distribution is based on
profits, the Appellee was due less, not more, in 2019 than in 2018. This
evidence, provided by the Appellee, shows definitively that the Trial Court’s
finding that, “Mr. Ferraro testified that despite having financial documents
for 2019, said documents would have resulted in a higher loss to the
Plaintiff...” is contrary to the facts. This finding grossly overstates the actual
damages, making the Trial Court’s finding of fact clearly wrong on its face
requiring a remand.

Ferraro went on in this same analysis of profits to examine 2020. R.
664-673. In 2020, the net profit for Seaway was $31,145.00, much less
than 2018’s, $168,733.00 “the representative year,” used by Ferraro. 2020
is another example of the Trial Courts’ findings being unquestionably
contrary to the evidence. The Trial Court’s finding in this regard is
contradicted by the Appellee’s own expert who, on cross examination
admitted the truth,

“Q. And is it just coincidence that 2008, if we stick with those
numbers, would give Mr. Nielsen the highest damages?

A. Did you say 20087

Q. 2018, excuse me.

A. 2018. | don't know what's -- if it's a coincidence. We used
that as basically the base year, you know, it's but for the

12



— you know, but for the separation or the breakup, we
would think that 2018 would be a normalized
representation year.” P.45 L. 25, P. 26 Lns. 1-9.

As the Trial Court made this finding, which is unarguably inconsistent
with the undisputed evidence, it abused its discretion which dictates a
remand to determine actual damages.

There is another clear instance of the Trial Court not following the
facts, an inconsistency on its face of the Final Judgment. The Final
Judgment also states in part, “The Court finds and determines that Mr.
Ferraro did not have access to all of the books and records of the various
Defendant corporations and LLC’s due to the lack of production and failure
to produce by the individual and business entities defendants which is
adequately documented throughout the court file by numerous Orders
granting Motions to Compel and Order Granting sanctions.” This finding is
inconsistent with the finding just discussed, where the Trial Court found that
from Ferraro’s testimony, as to “having financial documents for 2019.” This
fact established by the Appellee clearly shows that Final Judgment itself is
wrong on its face, requiring remand.

An explanation as to how the Trial Court could, with the testimony
given at trial, find that the records necessary for Ferraro to do his job were

not provided, can be found in a unprompted statement by the Trial Court. In
13



responding to an objection, the Trial Court talked about how it would “figure
out what’s competent, credible evidence and what isn't’ competent, credible
evidence. App. P. 93, Lns. 14-16. The Court goes on to talk about what it
termed the “800-pound gorilla ...”, problems with discovery. App. P. 93 Lns.
17-21. The Trial Court then goes through the default and other sanctions
that were imposed upon the Appellant. App P. 93 Lns. 22-25, App. P. 94
Lns. 1-19. The Trial Court then refers to a transcript of a hearing held on
January 28, 2022, and reads part of it into the record. App. P. 94 Lns. 20-
25, 95-96 Ln 17. Trial counsel for the Appellant points out to the Court that
the statements made by Attorney Burns, a former attorney for the
Appellant, were not under oath and should not be considered. Id. App. P.
93-97 Lns. 1-25. The Trial Court responded “It's not evidence in this case
because all I'm trying today is damages. It has nothing to do with liability.”
App. P. 96 Lns 15-17. Despite this statement the Court clearly had this
transcript on top of its mind.

The Appellants contend that this transcript is highly prejudicial as
again, it is unsworn statements by an attorney who is attempting to save
himself from being held responsible for his discovery violations and blaming
it on his clients who were not present to defend themselves. R. 264-299.

Mulderrig did give unprompted trial testimony before the Trial Court made

14



the above cited comments about Mr. Burns and his involvement in the
discovery violation. Mulderrig testified,

“Q. So the documents you produced were extensive?

A. | know the first production produced over 10,000

documents. It filled Charles Burns, our first attorney’s
trunk, the records.” App. P14 Lns 2-4.

As the final order mentions, the Trial Court’s finding that the Appellee
did not have the documents needed to prove damages, it must have
disregarded sworn statements of Mr. Mulderrig in favor of unsworn
statements by a former lawyer. The fact that the Trial Court raised the issue
of Mr. Burn’s statements without being prompted shows a bias on its part
that existed prior to the trial. This bias explains why the Trial Court, despite
its claim, ignored Mulderrig’s testimony.

Since the Trial Court made finding that are clearly contrary to the
evidence, it abused its discretion, requiring a remand with instruction for a

new trial.

[ll.  The Trial Court abused its discretion by considering the opinions of

an expert witness not supported by the facts or evidence.

As noted above, the standard of review for this issue is abuse of

discretion as to the findings of fact and the de novo standard for review of
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conclusions of law. Van at 246.

“It has always been the rule that an expert opinion is inadmissible
where it is apparent that the opinion is based on insufficient
data. See Martin v. Story, 97 So.2d 343 (Fla. 2d DCA 1957)” Husky Indus.
v. Black, 434 So. 2d 988, 992, (4th DCA 1983). “An expert opinion is
inadmissible where it is apparent that the opinion is based on insufficient
data." Id. Martin v. Story, 97 So. 2d 343 (Fla. 2d DCA 1957) (opinion based
on incomplete information is not admissible). Further, Section 90.507,
Florida Statutes (1989), states that if a "party establishes prima facie
evidence that the expert does not have a sufficient basis for his opinion, the
opinions and inferences of the expert are inadmissible unless the party
offering the testimony establishes the underlying facts or data." Young-Chin
v. Homestead, 597 So. 2d 879, 882, (Fla. 4th DCA 1992). The "opinion of
an expert witness cannot be used to form the basis for a conclusion in the
absence of evidence." Kelly v. Kinsey, 362 So. 2d 402, 404 (Fla. 1st DCA
1978).

The Trial Court allowed and considered the testimony of Ferraro,
even though his testimony made it clear his opinions were not supported by
competent facts. As an overview of the relevant testimony, because it is too

voluminous to be reproduced here, in seventy-three (73) pages of
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testimony, Ferraro used the words assume, assumed, assuming,
assumption, and assumptions twenty (20) times. App. P.15 L. 25, P. 48 L.
19,P.17L.23,P.26L.15,P.43L.1,P.52L.18, P.70L. 2, P. 75 L. 20, P.
76L.22,P.17L.18,P.71L.4,P.18,L. 10, P.44L.13,P.30L. 5, P.54
L.6.

Ferraro’s testimony is replete with assumptions not facts to prove the
Appellee’s damages. A good example is his testimony regarding the Covid -19
period, which in no way proves the Appellee’s damages as it does not contain
a single fact.

“Q. Now, Mr. Ferraro, | know that because you did not
have certain documents available to you, you had to make certain
assumptions, and I'd like you to educate the Court on why you
believe that these numbers were true and correct and represented
valid numbers through the COVID-19 period when many
restaurants failed and some succeeded.

A. Well, again, we did not have -- we did not have
complete records, again, to basically analyze, but one of the things
that's happened, based on my experience, is, you know, COVID,
there was PPP loans that were basically forgiven. There was, you
know, local state loans that were also basically provided, and the
business — the restaurant business, you know, survived on takeout
business, which reduced the cost of labor significantly. So I've
actually had experiences where the entity actually did better in
COVID, the restaurants did actually better in COVID. So | did not
use -- again, because we did not have the detailed information, |
did not, you know, negatively impact it because of COVID.” App. P,
18 Lns. 21-25, P 19 Lns. 1-12.

Ferraro makes this statement with the knowledge that the restaurant

17



was out of business in 2022. App. P. 70 Lns 1-20. Despite this knowledge
Ferraro claims the pandemic has no effect on Seaway Smokehouse. App. P.
19 Lns 1-15. The fact that Ferraro did not have facts to support his opinion
about the pandemic is clear. |d. However, Ferraro’s lack of foundation may be
best shown in his evaluation of the value of the business. His testimony in
this regard follows:

“Q. Have you ever gone to Seaway Smokehouse?

A. I've driven by it.

Q.  When was the last time you drove by it?

A. | believe in November of '22.” (P. 67 Lns. 22-25, Pgs.
68-70, P. 71 Lns. 1-9)

Q. Was it open?

A. Not when | drove by.

Q. Has it been open since November 227

A. Quite honestly, I'm not sure.

Q. When you’re valuating the worth of a business, do you
take into consideration whether that is a going concern and
operating business.

A.  Absolutely. Butthe premises we're using on this

is but for. In other words, we're basically saying but

for, in this case, you know, the actions of the defendant,
that this is what would have happened but for, and so in
that context it doesn't make any difference.

Q.  So going to this Bizcomps that you put in your
report, why are you using a sit-down restaurant? This
isn't a sit-down restaurant, is it?

A. No. | understand.

Q. Then why are you using that in your numbers?

A. | believe -- | believe it's the same industry,

and | believe the same metrics hold true.

Q. Okay. But here you're confident in the valuation

of the business by using -- you used actual revenue
numbers for 2019, 2020, 2021 here? Or did you just use
20187

18



A. | used 2018.

Q. Okay. So you did not take into consideration anything
that was going on in the business in 2019?

A. No

Q. 2020 ?

A. No.

Q. 2021 ?

A. No.

Q. 2022 ?

A. No.

Q. Do you agree that a restaurant is more valuable if it's an
up and running enterprise?

A. Yes. “ App. P. 67 Lns. 22-25, Pgs. 68-70, P. 71 Lns. 1-9 P 68

Lns 1-25, P 69 Lns 1-11

This testimony makes it clear that Ferraro did not have a basis for his

opinion. On this issue there can be no claim for lack of documents due to

default. This is an instance of an expert not doing the work and

demonstrates the misguided impression of the law, despite the defaults the

Appellee needed to prove its damages. What is clearly indicated by

Ferraro’s lack of efforts in doing a proper evaluation. He sat on his laurels

with the default, expecting as he received, a rubber stamp from the Trial

Ferraro was so confident in his position that he need not prove

damages that he makes this ultimate misguided assumption testifying,

“Q. So you made the assumption that nothing changed
from 2018 through 20227
A. Correct.” P. 57 Lns. 16-18
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Not only is that opinion incredibly broad and not supported by

the facts, but it is also obviously wrong as the restaurant went

out of business while controlled by its current owner, non-

defendants although since Ferraro did not do even this most

basic research he did not know. App. P. 67 Lns. 22-25, Pgs. 68-

70, P. 71 Lns. 1-9 P. 68 Lns 1-25, P 69 Lns 1-11

To note another inconsistency in Ferraro’s opinion he earlier testified
that the costs, including labor went up not down during the COVID period.
App. P. 20 Lns. 7-11. This is of course a clear contradiction to the testimony
reproduced above where he stated the PPP loans “reduced the cost of labor
significantly. App. P. 18 Lns. 21-25, P 19 Lns. 1-12. Ferraro’s testimony
regarding damages contains clear contradictions. He testified about the
valuation of the business stating, In the answer to one question testifies
that the most reliable number is the price to revenue multiple, he then testifies
without any foundation, | thought the seller's discretionary earnings was a
better multiple.” In the answer to one question Ferraro testifies that the most
reliable number is the price to revenue multiple, he then testifies without any
foundation, “I thought the seller's discretionary earnings was a better multiple.”
App. P. 26 1. 25, P.27 Lns. 1-17.
Ferraro, when claiming he was unable to explain increased costs

recognized the reality, that things change such as inflation, while failing to

apply in the instant case. He testifies,
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“Q. Do you keep track of interest rates going up and down
or other financial conditions in the country?

A. I'maware that they go up and down.

Q. So you're aware that inflation has gotten out of hand
and we're increasing interest rates to try to reduce inflation?
A.  And increasing prices, but the --

Q. Correct. You increase costs; right? That's what the
Federal Reserve is doing to slow down the economy, let's
increase costs. Is that not true?”

A. Right. P. 60 Lns. 16-25, P. 61 L. 1.

Since the Trial Court relied on the testimony of Ferraro which lacked
foundation, it abused its discretion, the Appellee’s case should be
dismissed as to not give the Appellee a second bite at the apple to prove
damages, or in the alternative, a remand with instructions for a new trial.

The Appellant biggest challenge with the Appellee expert Ferraro was
to try to get him to testify as to what records he relied on. This lack of clarity
began with direct examination when he testified that he was provided with a
“‘mishmash of things” and does not point to a single document. P.13 Lns.
20-25, P. 14 Lns. 1-5. Ferraro lacked a foundation for his opinion as he could
not, even with his notebook to refresh his memory, what documents, with
any specificity, he relied on. App. P. 16, Lhs 6-15. P. 42 Lns. 14-25, P43 Lns.
1-21.1t is mystifying and prejudicial to the Appellant, as they could not
perform a proper cross, why Ferraro was unable to identify with any sort of

precision, on direct examination, what documents he relied on. Ferraro goes
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on to testify on direct examination that, we used a lot of -- you know, a lot of
the documents, we created a notebook, of some of the primary documents,
tax returns, financial statements, some of the agreements, some of the
payroll tax returns an example of a Clover sales report, and some other
information that “we pulled relative to databases.” /d.

Ferraro testified repeatedly when asked to support his opinion that he
did not have all the records necessary to determine the facts and therefore
based his opinions on assumptions. Ferraro repeated questions about
supporting document, which came from a leading question from Appellee’s
trial counsel, “Now Mr. Ferraro, | know because you did not have certain
documents available to you, you had to make certain assumptions...” App.
P. 18 Lns. 21-23. Ferraro repeated very similar answers throughout his
testimony. He seems to indicate that the Appellee and the Trial Court
misunderstood the law. The burden of proving damages rested solely with
the Appellee. Montage Grp., Ltd. v. Athle-Tech Comput. Sys., Inc., 889 So.
2d 180, 195 (Fla. 2d DCA 2004). Phadael at 895, Donohue at 1164, Kotlyar
at 565.

Ferraro makes his misunderstanding of law clearly known as he

explains what he did and what his goal was.

“Q. Is your goal here to tell the Court what the actual damages are
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or is your goal here to make an assumption that you can get the
maximum amount that's due?

A. Okay. My goal is to basically give my opinion as to what | think
the damages are sustained by Mr. Nielsen in this case based on
assumptions that had basically been ..”( P. 55 Lns 20-25

Ferraro makes assumptions based on the defaults entered and

therefore seems to relieve himself of the requirement to prove damages. The
following are some examples of this testimony:
“Q. Did you actually use these or did you just stick with
20187
A. | used 2018 because we -- you know, our assumption
was that income was siphoned off or expenses were
increased after 2018, and a more normalized year

would be to use 2018.” App. P.37 Lns. 20-25, P.38
Lns. 1-7.

Ferraro’s testimony, upon which the Trial Court relied, shows that he
had no actual knowledge of the discovery process and could not provide a
detailed explanation of what documents were available to him. App. P. 13
Lns. 19-25, App. P 14 Lns. 1-6, App. P. 16 Lns. 1-16, App. P. 23 Lns. 12-25,
App. P. 34 Lns. 22-25, App. P. 35 L 1. App P. 33 Lns. 14-21, App 40 Lns. 1-
4, App. P. 45 Lns. 3-18, App P. 56 Lns. 1-8. Ferraro’s lack of knowledge as
to what documents he had available to him is contrasted by Mr. Mulderrig’s
clear statements as to the production of over 10,000 documents, that he

provided or attempted to provide all documents requested, that the records
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filled three banker boxes, and that the financials of the Appellant entities
could be determined by using the documents produced. App. P. 87 Lns. 10-
25.

Ferraro’s conflicting testimony as to what documents he had available
to him could not have been foreseen by the Appellant. Out of frustration
Counsel for the Appellant moved to enter into evidence a listing of
documents produced to the Appellants, by the Appellee, documents that
were unquestionably available to Ferraro. The Court admitted the
document list into evidence. R. 716-722. Many of the documents claimed
not to be available are listed on this document showing that in fact these
documents were available to Ferraro. An example of what was actually
produced by the Appellee are: “2019 partnership return seaway
smokehouse” (R 717). “2019 tax return” (R. 719). “2020 SS tax return”
(R.719). “2019 Timlee and ss balance sheets” (R. 718). “2019 tax return
Timlee” (R. 717). “2020 tax return Timlee” (R. 717). “Profit & Loss,
December 2019” (R. 721). “Profit & Loss, December 2020” (R.721). “Profit
& Loss, December 20217 (R. 721).

Ferraro had no explanation for why if records were not produced and
despite the Trial Court’s orders, no further attempts were made to secure

the necessary information. App. 2020CA000108 — Case Docket. The
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Appellee failed to even take the deposition of Mulderrig who was not only a
party but was also the accountant that prepared all financial records for the
Defendant entities. /d. Docket info. It is evident that the Appellee was
operating under a misunderstanding of law as he made no effort to get the
necessary evidence to prove damages believing that the allegation in the
complaint that records were not provided, admitted by default, relived him
from the requirement to prove damages. Which is contrary to the law. The
burden of proving damages rested solely with the Appellee. Montage at
195.

Ferraro’s testimony about key categories of damages, tax returns,
bank statement and Clover reports, changed when confronted by the fact
that he had access to them or when he required them to support his
reliance on only 2018 business records. Ferraro after testifying that had to
rely on the 2018 tax returns to form his opinion then admits he had looked
at the 2019 tax return, but he did not “believe the tax returns.” P.51 Lns. 6-
14. Yet when Ferraro was attempting to authenticate a document the tax
returns were reliable, App. P. 66 Lns. 1-15.

Ferraro initially testified about the role of bank statements in creating
his opinion, then when confronted with the fact that they were available

through the Appellee, as a signatory of the accounts, as he claimed they
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were not available to him his testimony changed. He testified, “ | believe we -
- | believe he said the accounts -- | don't recall. | don't recall whether | asked
him that or not... Well, the bank accounts aren't necessarily what -- you know,
in other words, we -- to recreate the books -- we weren't charged with basically
recreating the books. Books were already in existence. They just weren't
produced. And if we would have had books, we would have basically been
able to ask intelligent questions, you know, to be able to analyze the
expenses.” App. P. 41 Lns. 4-19.

Ferraro, through his testimony shows that his claim that he did not
have complete banking records to identify revenue and expenses for all the
years in question is a red heron as the Appellee had access to these
records. Ferraro testified that he had the clover reports which he describes as
“‘essentially the cash register, the system they use to control the sales of the
business.” Emphasis added. App. P. 23 Lns. 1-8. Only on cross examination
did Ferraro admit he had the 2019 clover reports for which to determine and
confirm the profit on the tax returns. App. P.63 Lns. 20-23. He was in fact so
familiar with the 2019 Clover report, that after he admitted he had it said he
could have it emailed during trial. App. P. 67 Lns 13-15. As demonstrated
above, Ferraro had the clover reports which he describes as “essentially the

cash register, the system they use to control the sales of the business.”
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Emphasis added [App- P23 tris—1=8. Only on cross examination did Mr.

Ferraro admit he had the 2019 clover reports stating,

“Q. Okay. But you did -- because you had the 2019
Clover reports that’'s where the tips are coming from; right?

A. Right.” App- P63 ns. 20-23]

He goes on to testify,

“‘Q. Can you get the Clover reports from 2019 emailed to
us?
A. Sure.” App. P67 Lns. T3-15]

The fact that Ferraro had multiple years of Clover reports
demonstrates that he did not need to make assumptions as to 2019 and
the following years as he had the underlying evidence to make a precise
determination of damages. The fact that Ferraro had, but did not use, the
clover reports for 2019 definitely shows that he based his opinion on an
unnecessary assumption, the 2018 base year, as he had the necessary
evidence to determine actual damages in 2019 and on.

Ferraro when pressed, ultimately stated that he had no evidence to
support his opinion that the Appellee was entitled to distributions in excess
of what he received along with showing he had the records through 2021

as he was able to determine what distributions were made. App—P-53-Lhs,

4-25, P54 ns. 1-7.
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The Trial Court could not have reasonably found the assumptions
made by Ferraro to be reasonable and further, it could not have reasonably
found that Ferraro’s lack of documents necessary to do his work making
any assumptions unnecessary. Therefore, the Trial Court abused its

discretion requiring a reversal and a remand.

IV.  The Trial court abused its discretion by considering impermissible

testimony and finding damages which are contrary to the law.

As noted above, the standard of review for this issue is abuse of
discretion as to the findings of fact and the de novo standard for review of
conclusions of law. Van at 246. The burden of proving damages rested
solely with the Appellee. Montage at 195. Also, "The plaintiff bears the
burden of proving an entitlement to lost profits.");

A category of damages Ferraro testified to is the Appellee’s loss of
tips. R. 699-707. Ferraro testified that the tips were distributions to owners.

App. P22 tms12=19] In addition to his opinion that lost tips can be damages

for someone who did not work and Seaway following 2018, the inclusion of

these damages is legally improper.

This Court in State Dept. of Transp. V. Manoli 645 So. 2d 1093, 1094
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(Fla. 4th DCA 1994) found that where salaries paid to business owners were
not deducted before calculating lost profits the expert’s testimony was based
on misconception of the law and was in admissible. Also see FU Sheng
Indus. Co., Ltd. V. T/F Systems, Inc. 690 so. 2d 617, 623 (Fla. 4th DCA
1997) James Crystal Licenses, LLC v. Infinity Radio Inc., 43 So. 3d 68, 75,
80 (Fla. 4th DCA 2010) (reversing lost profits award and remanding for
entry of defense judgment because plaintiff introduced evidence of only
some fees it would have incurred but failed to deduct general overhead
expenses); Indian River Colony Club, Inc. v. Schopke Constr. & Eng'g, Inc.,
619 So. 2d 6, 8 (Fla. 5th DCA 1993) (holding that plaintiff failed to carry
burden of proving costs and expenses that it had to deduct from income
when calculating lost profits); Physicians Reference Lab., Inc. v. Daniel
Seckinger, M.D. & Assocs., PA., 501 So. 2d 107, 109 n.1 (Fla. 3d DCA
1987) (rejecting nonbreaching party's argument that breaching party's
failure to present evidence warranted affirmance of damages award
because nonbreaching party bore burden of proving lost profits). Because
they introduced no evidence of the costs they would have incurred in
servicing and collecting the disputed loans, they failed to carry that burden,
and the trial court should have granted AMH's motion for an involuntary

dismissal. See Fla. R. Civ. P. 1.420(b); Allard v. Al-Nayem Intern., Inc., 59
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So. 3d 198, 201 (Fla. 2d DCA 2011) “Involuntary dismissal is proper where
there is inadequate proof at trial on the correct measure of damages."); St.
Petersburg Hous. Auth. v. J.R. Dev., 706 So. 2d 1377, 1377 (Fla. 2d DCA
1998) (reversing order granting rehearing, entered after court had
originally found that plaintiff failed to introduce sufficient damages of
expenses to support lost profits, because "[t]his procedure improperly
allows appellee a 'second bite at the apple' at proving damages, an
element of proof that should have been proven at trial"); Teca, Inc. v. WM-
TAB, Inc., 726 So. 2d 828, 830 (Fla. 4th DCA 1999) (reversing damage
award, remanding for entry of defense judgment because plaintiff failed to
prove expenses in support of claim of lost profits, and rejecting approach
that would have "allow[ed] a second bite at the apple when there has been
no proof at trial concerning the correct measure of damages"). Asset Mgmt.
Holdings, LLC v. Assets Recovery Ctr. Invs., LLC, 42 Fla. L. Weekly D2216
(Fla. 2d DCA October 18, 2017). The Appellee through his expert presented
evidence of loss of income that impermissible failed to deduct all expenses,
including distributions the owners, and or managers, and the increase cost in
his calculation of lost profits. Ferraro testified as to increased cost, claiming
that the increase in costs was by judicial default money siphoned off by

Neilsen partners. App. P. 61 Lns 2-20. When asked, Ferraro testified that he
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has no facts to support a claim that money was siphoned off. Fﬁtpp—P—49TrTS'|

1-5.

Ferraro testified and the Trial Court accepted testimony as to lost
profits and the value of the Seaway. Ferraro in his reports page, shows the
amount of damage claimed which equals what the Appellee received in the
Final Judgment. R. 676. The awarding of these two categories of damages
by the Trial Court is legally insufficient. If a business is completely
destroyed, the proper total measure of damages is the market value of the
business on the date of the loss. Polyglycoat Corp. v. Hirsch Distribs., Inc.,
442 So. 2d 958, 960 (Fla. 4th DCA 1983) . If the business is not completely
destroyed, then it may recover lost profits. Aetna Life & Cas. Co. v. Little,
384 So. 2. 213, 216 (Fla. 4th DCA 1980). A business may not recover both
lost profits and the market value of the business. Montage at 180,192,
Sostchin v. Doll Enters., Inc., 847 So. 2d 1123, 1128 n.6 (Fla. 3d
DCA), review denied, 860 So. 2d 977 (Fla. 2003); Trailer Ranch, Inc. v.
Levine, 523 So. 2d 629, 631 (Fla. 4th DCA 1988) .

A party seeking lost future profits based upon a wrong, the party must
prove that the lost profits were a direct result of the defendant's actions and
that the amount of the lost profits can be established with reasonable

certainty. Difficulty in proving damages or uncertainty as to the amount will
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not prevent recovery as long as it is clear that substantial not merely
nominal damages were suffered as a result and the competent evidence is
sufficient to satisfy the mind of a prudent, impartial person as to the
amount. However, an award of lost profits cannot be based on mere
speculation or conjecture. James Crystal Licenses at 73, Whitby v. Infinity
Radio Inc. 951 So. 2d 890, 898 (quoting Forest's Mens Shop v. Schmidt,
536 So. 2d 334, 336 (Fla. 4th DCA 1988)) .

In Aetna at 213, this Court found, “Lost profits and loss of use may
be a proper item of damages if the property or business is not completely
destroyed See Hillside Van Lines, Inc. v. Matalon, 297 So.2d 848 (Fla. 3d
DCA 1974). However, where the property or business is totally destroyed
we hold the proper total measure of damages to be the market value on the
date of the loss, Allied Van Lines, Inc. v. McKnab, 331 So.2d 319 (Fla. 2d
DCA 1976).”This Court must also consider the facts, as presented by
Ferraro, Seaway, was not a proven business. R. 688. Seaway went out of
business in November of 2022.

As the Court considers impermissible testimony and awarded
damages contrary to the law, it abused its discretion requiring a reversal

and remand.
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V.  The Trial Court abused its discretion by denying the Appellants’

motion directed verdict.

A trial court's ruling on a motion for directed verdict is reviewed de
novo. Meruelo at 247, 250. "When an appellate court reviews the grant of a
directed verdict, it must view the evidence and all inferences of fact in a
light most favorable to the nonmoving party, and can affirm a directed
verdict only where no proper view of the evidence could sustain a verdict in
favor of the nonmoving party." Frenz Enters., at 502.

After the Appellee rested the Appellant moved for a directed verdict

based on the argument that the Appellee through his only witness, Ferraro,
had failed to prove damages by presenting opinions which had no basis in

fact. App. P87 Lns. 16-25] The entirety of the discussion regarding the

Appellants move for a directed verdict follows:

‘“MR. CRICKENBERGER: Your Honor, | believe that we can
be done now. I'd move for a judgment at this point that there's
been no evidence presented supported by actual facts to
show any damages. THE COURT: You don't even need to
respond to that. I've got a forensic accountant who's testified
and has a written detailed report, so I'll deny the motion.” App.
P87 tns—16=25
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As detailed above a directed verdict in favor of the Appellant should have
been entered for the following reasons.

A reading of the trial transcript is an ideal way for this Court to truly
see that Ferraro’s opinions were not based on actual facts, as he could not
at any point, even with a notebook to refresh his memory, provide clear
testimony regarding what documents he had available to him and what
documents he considered. App. P 1NS 9-25, P16 L NS 6-131When he did
speak about categories of documents, whether they were useful depended
on the context of the testimony.

On direct examination he spoke about how tax returns were useful in
determining profits and that he used 2018’s tax returns as a basis for his
opinion. R. 674-673. Then when confronted with the fact that he had

available to him the tax returns for the years 2019 through 2021 tax returns

he said they did not believe them. App. P. 51 Lns 6-14| Then when referring

to a tax return as a basis to authenticate a document the tax returns were

again dependable.[App. P. 166 Lns 1-15| It was the same with the bank

statements. On direct examination, Ferraro testified as to the importance of

bank statements and how he used the 2018 records to form his opinion.

App—P—t41tns3-57When confronted with the fact that the Appellee, as a

signatory on the account, had access to those records, they became
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unhelpful. App. P- 41, ths 4-19. The same thing is true for Clover Reports,

the “cash register” records as described by Ferraro. App. P. 23 Tns 1-8]

These were important tools for Ferraro in direct examination, but here
again when confronted with the fact he has at least 2019 in addition to
2018, they could not be used to prove damages. App. P. 51 Lns 6-14.

What became clear after the rendering of the Final Judgment is that
the Trial Court, like the Appellee, misunderstood the law as to its
requirement to prove damages. The burden of proving damages rested
solely with the Appellee. Montage at 195, Phadael at 895, Donohue at
1164, Kotlyar at 565.

The Appellant’s expectation was that the Trial Court understood that
the repeated testimony of Ferraro, that because of a default, he could have
an opinion not based on the actual facts, but on assumptions was not
admissible testimony. The law is well settled. “It has always been the rule
that an expert opinion is inadmissible where it is apparent that the opinion
is based on insufficient data.” See Martin at 343, Husky Indus. at 992 “An
expert opinion is inadmissible where it is apparent that the opinion is based
on insufficient data." /d. (opinion based on incomplete information is not
admissible).

Further, Section 90.507, Florida Statutes (1989), states that if a "party
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establishes prima facie evidence that the expert does not have a sufficient
basis for his opinion, the opinions and inferences of the expert are
inadmissible unless the party offering the testimony establishes the
underlying facts or data." Young-Chin at 882. The "opinion of an expert
witness cannot be used to form the basis for a conclusion in the absence of
evidence." Id. at 882, Kelly at 404.

The Appellants do not understand how the Trial Court could have
missed the obvious unfounded assumptions that existed in Ferrao’s
testimony. As mentioned above the most blatant of these unfounded
assumptions is his testimony that “nothing changed from 2018 through

2022.” App—P-571tns—16=18. This was in addition to Ferraro’s testimony

that some restaurants thrived because of lower costs during Covid,
insinuating the same was true for Seaway, despite his testimony that costs
increased at Seaway and with the knowledge that Seaway is out of

business. App. P67 ths.22-23, Pgs. 68-70,|R 7TLns. T-9) P68 Lns 1-25, P
[69tns—t=tt; He also testified that when valuing Seaway, he plugged it into

his computer program as a sit-down restaurant when it wasn’t, claiming that
was correct. Id.. Of course, the big two ones in this respect were the fact he
never visited Seaway and he did not take into consideration that the

restaurant was closed in determining a value. ld. The above details are not
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the only issues with defects in Ferraro’s testimony leading to a lack of
proving the Appellee’s damages.

A review of the instant case de novo demonstrates that the Trial Court
erred by not granting the Appellants a directed verdict, requiring a reversal

and remand.

VI.  The Trial Court erred by not considering Martin Mulderrig to be an

expert witness.

As noted above, the standard of review for this issue is abuse of
discretion. Silva at 134.

The Appellants had only one witness available to them Mulderrig. At
the beginning of his testimony Mulderrig testified as to his qualifications. He

testified that he is a public accountant and has been one for 42 years. App.

(P84 1ns. Z2Z2-75] P851-2] Thirty-six of those years he worked in private

practice for Delta Management Group, an accounting and tax business. He
has experience in both the preparation of individual and business tax
returns, having done more than seven thousand, and more than four

thousand respectively.App—P=851tns—7=15. Mulderrig also testified as to

his experience in doing business evaluations having done at least twenty of

them. |App. P.85 Lns. 16-22, He goes on to testify that he has never had a
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valuation, tax return, or any other documents rejected by a court, that he
has never been rejected by a court as an expert witness, and never had a

bank reject or question a business evaluation he has done.[App. P85 tns]

23-25, P86 tns. 1=6] Most importantly, however, he testifies as to his

knowledge of bookkeeping and accounting records as he created them.

[App. P86 tns._7-11 Counsel for the Appellant asked that Mulderrig be

considered an expert. The following excerpt is the complete discussion
regarding this issue.

‘MR. CRICKENBERGER: Your Honor, at this point | would ask,
based on Mr. Mulderrig's experience in accounting and
experience with these records, that he be considered an expert
for his testimony.

THE COURT: I have told you, never ask that for Judge Schack
because Judge Schack said that would be me commenting on
the credibility or qualifications of a witness, and that's not my job.
| will listen to what he has to say, but | don't declare people. Did
you hear me declare Mr. Ferraro an expert?

MR. CRICKENBERGER: No, Your Honor.”

The Trial Court, despite what it declared in open court did consider
Ferraro, to be an expert. The Trial Court in its Final Judgment in paragraph
four (4) finds, “At the aforementioned trial on damages, the Court heard
testimony from the Plaintiff’'s Expert withess, Frank Ferraro, CPA and from
the Defendant Martin Mulderrig. Although the Defendant Martin Mulderrig
testified, he was an accountant by trade, he was not permitted to testify as
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an Expert witness. After hearing the testimony, the Court finds and
determines that it accepts the testimony of the Plaintiff’'s expert Frank
Ferraro, CPA. Mr. Ferraro is a Certified Public Accountant with designations
in forensic accounting and business valuations.” R. 770.

Importantly nowhere in the record is a rational for why the testimony
of Ferraro was taken, without any apparent reservations, while Mulderrig,
who has similar educational background and experience who had the most
knowledge as to the records of the entities involved testimony was ignored.
This is demonstrated by the fact that the Trial Court’s Order gives the
Appellee everything that it sought through Ferraro. R. 676, R. 769-774.

Fla. Stat. §90.702 controls testimony of experts. It reads, “If scientific,
technical or other specialized knowledge will assist the trier of fact in
understanding the evidence or in determining a fact in issue, a witness
qualified as an expert by knowledge, skill, experience, training, or
education may testify about it in the form of an opinion or otherwise, if: 1.
Testimony is based upon sufficient facts or data; 2. The testimony is the
product of reliable principles and methods; and 3. The witness has applied
the principles and methods reliably to the facts of the case.

Mulderrig’s testimony was the only testimony given that was based in

fact as it was supported by the actual records of the entities. App——591
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Lns. 16-23. Mulderrig’s testimony is the only testimony that is based on
reliable principals and methods as they must as they were created in
compliance with the rules and procedures of the Internal Revenue Service.
The principals and methods used by Mulderrig in creating these documents
complied with the IRS rules. He is not only able to apply them to the facts
of the case, but also the best witness to do so as he created them. It should
be noted also that at least the 2019, tax return was prepared and filed
before this lawsuit was brought.

It is clear from the Final Judgment that the Trial Court found Ferraro
testimony as to what documents were available to him, when he could not
testify as to what documents he has, was somehow more reliable than that
of Mulderrig who could testify to all documents produced, as he produced
them and created them. In this instance it is Mulderrig that is motivated to
rely on the actual records of the entities, because as demonstrated above
the damages are dramatically higher if Feraro’s assumptions are used. It is
Ferraro, the witness that received $21,633.00 for his testimony. R. Page 4
of the Final Judgment that was motivated to depend on assumptions not
the facts as the facts would show no actual damages were suffered by the

Appellee.
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The Trial Court went as far as not considering testimony of Mulderrig
that was uncontested. Maybe the best example of this is the Trial Court
ignoring the testimony from Mulderrig, that is undisputed that Seaway was

out of business as of 2022. App—P—109+tn23. The Trial Court could not

have taken Ferraro’s valuation as reliable when he failed to consider that
Seaway was out of business in his valuation, evidence that should have
stuck in the Trial Court’s mind as it came in conjunction with the bomb shell
that Ferraro did not visit Seaway and classified Seaway as a takeout

restaurant in doing his valuation.

VII. The Trial Court abused its discretion in not allowing the

Appellant to present rebuttal evidence.

The Court did not declare or give any notice to the Appellants that
these motions to compel and orders the motions to compel were going to
be considered, or that judicial notice was going to be taken of these

documents. App—P—93tns—1724. As such the Appellants did not have an

opportunity to present rebuttal evidence and in fact when the Appellant

raised questions about issues the court consider to be evidence concerning

41



the default, they were met with dissatisfaction by the Trial Court. Bpp- P 797
Lns. 2-24.

The actions of the Trial Court in on its own initiative to take portions of
the record under consideration as a surprise to the Appellants, denying
them an opportunity to proper cross examine and to present rebuttal
evidence is an abuse of the Trial Court’s requiring a reversal. Probkevitz v.
Velda Farms, LLC, 22 So. 3d 609, 616, (Fla. 3rd DCA 2009). Also
see Gerber v. lyengar, 725 So. 2d 1181, 1185 (Fla. 3d DCA 1998).

The same holds true for the transcript raised by the Trial Court. The
Appellants, of course, had no possible reasons to think the Trial Court
would raise the issue of Attorney Burns so they did not have available to

them at trial, the proof that in fact Mr. Burns is a disgraced and disbarred

attorney. App Member Profite =P_3-4] The Trial Court’s actions in injecting

this issue into the trial created a situation where the Appellants were unable
to rebut.

Also, if the Trial Court took judicial notice about motions to compel
and the orders derived from them, just out of fairness it should have
recognized that after the Appellee secured the default and other sanctions,
he did nothing to get any further records to prove his damages. The

Appellee is required to prove his damages through competent evidence.
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The Appellee made a conscious decision to not seek evidence to prove
actual damages and instead hand pick the most beneficial records. This
fact would have been clear to the Trial Court if it decided to look at all of the
file instead of raising, on its own initiative, those beneficial to the Appellee.

The Trial Court decision to ignore the record with respect to discovery
issues, especially in light of the fact that the Trial Court surprised the
Appellant with an unprompted review of the Court file to buttress the
Appellee’s position that a default relieves the Appellee from proving
damages by competent evidence is an abuse of discretion. As the Trial
Court abused its discretion a reversal with a remand is proper.

CONCLUSION

If this Court is in agreement with the argument of the Appellants in
section Il, the Appellants request and pray this Court reverse the Final
Order and remand for a new trial.

If this Court is in agreement with the argument of the Appellants in
section lll, the Appellants request and pray that this Court enter a dismissal
with prejudice as to not give the Appellee a second bite at the apple to
prove damages, or in the alternative, reverse the Final Order and remand

for a new trial.
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If this Court is in agreement with the argument of the Appellants in
section |V, the Appellants request and pray that this Court enter a dismissal
with prejudice as to not give the Appellee a second bite at the apple to
prove damages, or in the alternative, reverse the Final Order and remand
for a new trial.

If this Court is in agreement with the argument of the Appellants in
section V, the Appellants request and pray this Court reverse the Final
Order and remand for a new trial.

If this Court is in agreement with the argument of the Appellants in
section VI, the Appellants request and pray this Court reverse the Final
Order and remand for a new trial.

If this Court is in agreement with the argument of the Appellants in
section VII, the Appellants request and pray this Court reverse the Final

Order and remand for a new trial.

CERTIFICATE REGARDING SIZE AND STYLE OF FONT

| HEREBY CERTIFY that the size and style of the font utilized in

preparation of the foregoing is 14-point, Ariel and the Word Count is 9886.
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY, that on February 17, 2024, a true and correct
copy of the foregoing document was filed electronically. Notice of this filing
will be sent to the following parties through the Courts Electronic Case
Filing System.

Michael Grant — delphian@att.net

Eric Levine — elevine@atlas-solomon.com

Respectfully submitted,
G.C. Law

/s/ Glenn A. Crickenberger, Esq.

GLENN A. CRICKENBERGER, ESQ.
Florida Bar No.: 40892

1001 N US Hwy 1

Fort Pierce, Florida 34950

Phone: (772) 465-5311

Fax: (772) 208-3010

Glenn@aqc-law.net

Jenn@aqc-law.net

Reception@gc-law.net
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT, 110 SOUTH TAMARIND AVENUE, WEST PALM
BEACH, FL 33401

TIMLEE COMMERCIAL, Case No.: 4D2023-2178
INVESTMENTS, INC., SEAWAY Lt No — No 502020CA000108
SMOKEHOUSE, LLC, and MARTIN
MULDERRIG,
Appelant,
\Y
JEFFREY NIELSEN,
Appellee,

Appeal from the Circuit Court of the Nineteenth Judicial Circuit, in and for
Saint Lucie County, Florida
Appendix to Initial Brief
Appellants, Timlee Commercial Investments, Inc., and Seaway

Smokehouse, LLC Initial Brief

Filed on behalf of the Appellants by:
Glenn Crickenberger, Attorney at Law
GC Law PA
1001 N US Highway 1
Fort Pierce, FL 34950

glenn@gc-law.net jienn@gc-law.net
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2/16/24, 2:30 PM Member Profile — Charles H Burns — The Florida Bar

Charles H Burns

Disciplinary Revocation
Not Eligible to Practice Law in Florida Bar Number:

291110
Mail Address:

Charles H Burns
205 Golfview Dr
Tequesta, FL 33469-1922

Office: 561-351-8127

Email:

chburnspublishing@gmail.com

Personal Bar URL:
https://lwww.floridabar.org/mybarprofile/291110

vCard:

County:
Palm Beach
Circuit:

15
Admitted:
01/16/1980

10-Year Discipline
History:

Discipline cases that are public record are posted below. Select the reference number to
view the Supreme Court Order and other related documents. Members of the public may
obtain information about any disciplinary history older than 10 years by

emailing LRInfo@floridabar.org or by calling (850) 561-5839.

Action Date Reference

Perm Revocation 05/19/2022 202250489

https://www.floridabar.org/directories/find-mbr/profile/?num=291110 1/2



tel:561-351-8127

mailto:chburnspublishing@gmail.com

mailto:LRInfo@floridabar.org

tel:8505615839

https://www.floridabar.org/public/acap/disc-docs/?icn=202250489&member=291110



2/16/24, 2:30 PM Member Profile — Charles H Burns — The Florida Bar

Law School:
Nova Southeastern University - Shepard Broad College of Law
Firm:

Charles H Burns

https://www.floridabar.org/directories/find-mbr/profile/?num=291110 2/2





2020CA000108 - NIELSEN, JEFFREY vs. TIMLEE COMMERCIAL INVESTMENTS INC

SUMMARY

Judge:

LEVIN, STEVEN J

Case Number:
2020CA000108

Clerk File Date:
1/21/2020

Total Fees Due:

0.00

Agency Report Number:

Court Type:

Circuit Civil

Uniform Case Number:
562020CA000108AXXXHC
Status Date:

8/22/2023

Booking Number:

Custody Location:

Case Type:

BREACH OF CONTRACT
Status:

REOPENED

Waive Speedy Trial:

Agency:

PARTIES

TYPE PARTY NAME ADDRESS ATTORNEY
PO BOX 33

PLAINTIFF NIELSEN, JEFFREY

FORT PIERCE, FL 34954

DEFENDANT  TIMLEE COMMERCIAL INVESTMENTS INC

1713 RIO VISTA DRIVE
C/0 MARTIN MULDERRIG
FORT PIERCE, FL 34949

DEFENDANT  MULDERRIG, MARTIN

1713 RIO VISTA DRIVE
FORT PIERCE, FL 34949

DEFENDANT  JOHNSON, CLIFF

1713 RIO VISTA DRIVE
FORT PIERCE, FL 34949

DEFENDANT ~ SEAWAY SMOKEHOUSE LLC

DEFENDANT  TILLMAN'S INTERNATIONAL GROUP INC

DEFENDANT  SAN MIGUEL ARCHANGEL TREASURE TOURS INC

EVENTS

DATE EVENT JUDGE LOCATION RESULT
3/19/2024 11:15 AM HEARING LEVIN, STEVEN J Courtroom 3E - HC

2/8/2024 2:15 PM HEARING LEVIN, STEVEN J Courtroom 3E - HC CASE HEARD
6/14/2023 10:00 AM NON-JURY TRIAL BELANGER, ROBERT E Courtroom 3E - HC CASE HEARD
6/9/2023 3:00 PM HEARING BELANGER, ROBERT E Courtroom 3E - HC CASE HEARD
4/14/2023 10:00 AM DOCKET CALL BELANGER, ROBERT E Courtroom 3E - HC CASE HEARD
7/15/2022 10:00 AM HEARING BELANGER, ROBERT E Courtroom 3E - HC CASE HEARD
6/23/2022 9:00 AM HEARING BELANGER, ROBERT E Courtroom 3E - HC CANCELLED
3/16/2022 9:00 AM ORDER TO SHOW CAUSE HEARING BELANGER, ROBERT E Courtroom 3E - HC CASE HEARD
1/28/2022 10:00 AM HEARING BELANGER, ROBERT E Courtroom 3E - HC CASE HEARD
8/26/2021 9:00 AM HEARING METZGER, ELIZABETH A Courtroom 3E - HC

8/13/2021 10:45 AM HEARING METZGER, ELIZABETH A Courtroom 3E - HC CASE HEARD
8/11/2021 9:00 AM HEARING METZGER, ELIZABETH A Courtroom 3E - HC

5/24/2021 11:30 AM HEARING METZGER, ELIZABETH A Courtroom 3E - HC

3/4/2021 9:00 AM HEARING METZGER, ELIZABETH A Courtroom 3E - HC

3/3/2021 9:00 AM UNIFORM MOTION CALENDAR HEARING METZGER, ELIZABETH A Courtroom 3E - HC

2/18/2021 9:00 AM UNIFORM MOTION CALENDAR HEARING METZGER, ELIZABETH A Courtroom 3E - HC CASE HEARD
1/20/2021 9:00 AM UNIFORM MOTION CALENDAR HEARING METZGER, ELIZABETH A Courtroom 3E - HC

12/10/2020 9:00 AM HEARING METZGER, ELIZABETH A Courtroom 3D - HC CANCELLED
7/22/2020 9:00 AM HEARING METZGER, ELIZABETH A Courtroom 3E - HC CANCELLATION OF HEARING
CASE DOCKETS

SEQ# IMAGE DIN | DATE ENTRY

342 342 2/16/2024 HEARING SET FOR 03/19/2024 AT 11:15 AM IN 3E/ , CIRCUIT JUDGE: LEVIN, STEVEN J

341 Ot 341 2/15/2024 NOTICE OF HEARING




https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/Party.aspx/Index/2681197?caseID=2553674&digest=7YB5P8aO%2Fn6T5W6uPseG%2FA

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/Party.aspx/Index/2681194?caseID=2553674&digest=ZJvb0qxrV5sughQX45mCBg

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/Party.aspx/Index/2681195?caseID=2553674&digest=YiBdjYAQwVojFl%2FQCPjLBQ

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/Party.aspx/Index/2681196?caseID=2553674&digest=XF02NIkKSeqB%2FZv12jgjYw

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/Party.aspx/Index/2745173?caseID=2553674&digest=Aw%2FeRGtLwoVdfTb0YDA9IA

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/Party.aspx/Index/2745174?caseID=2553674&digest=S1lwbmI6NBQ2ClvROHp2Cw

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/Party.aspx/Index/2745175?caseID=2553674&digest=Ek5jzMFRgSNAN%2BqsihC2lQ

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/CourtDocket.aspx/Cases/369428?digest=OPeUuoITr%2BRMEVTJ44yY7g

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/CourtDocket.aspx/Cases/368273?digest=DffPTgyrp8wIrk7IjjxFVA

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/CourtDocket.aspx/Cases/357339?digest=DMjlOj9vi1KzOOR4VM%2BMEQ

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/CourtDocket.aspx/Cases/358374?digest=pj41ZXSAZOmoajtOwoZ8HA

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/CourtDocket.aspx/Cases/352481?digest=ZEAq3m8ZxrFANp4TL5Qr0Q

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/CourtDocket.aspx/Cases/343855?digest=C43DLt83CEvgbnfT0d4dvQ

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/CourtDocket.aspx/Cases/344005?digest=syS9JrD44gBUX48wn1151w

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/CourtDocket.aspx/Cases/340618?digest=L0MsqC8URSCb043%2BV1OZ%2FQ

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/CourtDocket.aspx/Cases/337611?digest=BvDwOAfgtlKL%2By%2Fv6UMSmw

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/CourtDocket.aspx/Cases/332906?digest=uizgnaQ0Js%2B53th5rgDeoQ

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/CourtDocket.aspx/Cases/333166?digest=1pm0bD9AJK2u8JmuSlz2eQ

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/CourtDocket.aspx/Cases/332496?digest=QXswLwgcUgNZhWNsGHvibg

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/CourtDocket.aspx/Cases/329064?digest=IX%2BWRHGcwh1FzAoeF%2Fa5tw

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/CourtDocket.aspx/Cases/326780?digest=J8V9AM8Ry7dHasVYWAEpZA

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/CourtDocket.aspx/Cases/325987?digest=rob8rPzT1XWBESlTe4sU3A

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/CourtDocket.aspx/Cases/326538?digest=xyGru0shdFVc7cmRqhAVAg

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/CourtDocket.aspx/Cases/324749?digest=3uAbWNOdpHSaQt8GA63KpA

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/CourtDocket.aspx/Cases/323403?digest=H1ce4rkoLlIYnlbdAurtBg

https://courtcasesearch.stlucieclerk.gov/BenchmarkWebExternal/CourtDocket.aspx/Cases/318438?digest=o6tB4KVLJf3PedIz54K22w
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SEQ# IMAGE DIN | DATE ENTRY

340 D 2 340 2/14/2024 AFFIDAVIT OF NAME

339 3 339 2/14/2024 AFFIDAVIT FOR REAL PROPERTY

338 M4 338 2/14/2024 INSTRUCTIONS TO CLERK-AMENDED

337 ™1 337 2/8/2024 COURT NOTES

336 B2 336 2/2/2024 RETURN OF SERVICE ON SUMMONS SERVED- NTC OF HEARING

335 [ 68 335 1/24/2024 MOTION TO STAY & ENJOIN

334 Y70 333 1/24/2024 NOTICE OF FILING - APPELLANT MARTIN MULDERRIG INITIAL BRIEF

333 332 1/24/2024 HEARING SET FOR 02/08/2024 AT 2:15 PM IN 3E/ , CIRCUIT JUDGE: LEVIN, STEVEN J

332 331 1/24/2024 CIRCUIT JUDGE LEVIN, STEVEN J: ASSIGNED

331 ™2 330 1/22/2024 NOTICE OF HEARING

330 D 1 329 1/12/2024 WRIT OF EXECUTION

329 1 328 1/10/2024 WRIT OF EXECUTION TO BE ISSUED

328 B3 327 1/10/2024 INSTRUCTIONS TO CLERK

327 Y3 326 1/10/2024 AFFIDAVIT FOR REAL PROPERTY

326 325 1/4/2024 Attorney ALEXZANDER DOUGLAS GONANO - Deactivated by Automated Process

325 323 1/3/2024 PLAINTIFF ATTORNEY: GONANO, ALEXZANDER DOUGLAS ASSIGNED

324 ™2 322 1/3/2024 ORDER ON MOTION TO WITHDRAW AS COUNSEL

323 321 12/13/2023 Attorney GLENN A CRICKENBERGER - Deactivated by Automated Process

322 321 12/13/2023 Attorney ALEXZANDER DOUGLAS GONANO - Deactivated by Automated Process

321 ™2 320 12/10/2023 MOTION TO WITHDRAW AS CO-COUNSEL / NTC OF RETIREMENT

320 D 2 319 12/8/2023 ORDER STRIKING HEARING OF 1/08/24

319 B1 318 10/17/2023 CERTIFICATE OF CLERK

318 ™2 317 10/13/2023 PAYMENT $0.00 RECEIPT #2023000084253

317 316 10/4/2023 "RECIPIENTS: GLENN A. CRICKENBERGER, ESQ. - SUBJECT: SERVICE OF COURT DOCUMENT - 2020CA000108, NIELSEN, JEFFREY VS. TIMLEE COMMERCIAL
INVESTMENTS INC - ATTACHMENT COUNT: 1 - EMAIL DOCKET DESCRIPTIONS: NTCPAY-10/4/2023
"RECIPIENTS: GLENN A. CRICKENBERGER, ESQ., ALEXZANDER GONANO, PLLC & LOUIS VOCELLE, ESQ. - SUBJECT: SERVICE OF COURT DOCUMENT -

316 315 10/4/2023 2020CA000108, NIELSEN, JEFFREY VS. TIMLEE COMMERCIAL INVESTMENTS INC - ATTACHMENT COUNT: 2 - EMAIL DOCKET DESCRIPTIONS: CAIR-
10/4/2023,CESVC-10/4/2023"

315 Y2 314 10/4/2023 NOTICE FOR PAYMENT

314 ™1 313 10/4/2023 CERTIFICATE OF SERVICE

313 11 312 10/4/2023 CLERKS APPELLATE INDEX/CERTIFICATE

312 311 9/14/2023 CLERK ACKNOWLEDGMENT OF NEW CASE (TO ACKNOWLEDGE NOTICE OF APPEAL)

311 Y4 310 9/14/2023 NOTICE OF APPEAL TO DISTRICT COURT - RECORDED (OTHER.5043.885. / 5241582)

310 ™6 309 9/8/2023 CLERK ACKNOWLEDGMENT OF NEW CASE

309 31 308 9/8/2023 ORDER FROM DCA

308 4 307 9/8/2023 CERTIFIED NOTICE OF APPEAL

307 306 9/7/2023 PAYMENT $100.00 RECEIPT #2023000074035 RECEIVED FOR FILING NUMBER 181239441 VIA FILINGPAYMENTS20230907235959.TXT.

306 4 300 9/6/2023 NOTICE OF APPEAL TO DISTRICT COURT

305 334 8/22/2023 CASE REOPENED FOR REOPEN CASE

304 B9 299 8/22/2023 MOTION TO SHOW CAUSE

303 298 8/7/2023 REOPENED CASE CLOSED

302 D 2 296 8/7/2023 ORDER DENYING MOTION FOR NEW TRIAL

301 284 7/31/2023 Attorney SEAN MICHAEL HARDWICK - Deactivated by Automated Process

300 284 7/31/2023 Attorney SEAN MICHAEL HARDWICK - Deactivated by Automated Process

299 284 7/31/2023 Attorney SEAN MICHAEL HARDWICK - Deactivated by Automated Process

298 284 7/31/2023 Attorney SEAN MICHAEL HARDWICK - Deactivated by Automated Process

297 284 7/31/2023 Attorney SEAN MICHAEL HARDWICK - Deactivated by Automated Process

296 284 7/31/2023 Attorney SEAN MICHAEL HARDWICK - Deactivated by Automated Process

295 284 7/31/2023 Attorney JAMES C BURNS - Deactivated by Automated Process

294 284 7/31/2023 Attorney JAMES C BURNS - Deactivated by Automated Process

293 284 7/31/2023 Attorney JAMES C BURNS - Deactivated by Automated Process

292 284 7/31/2023 Attorney JAMES C BURNS - Deactivated by Automated Process

291 284 7/31/2023 Attorney JAMES C BURNS - Deactivated by Automated Process

290 284 7/31/2023 Attorney JAMES C BURNS - Deactivated by Automated Process

289 284 7/31/2023 Attorney GLENN A CRICKENBERGER - Deactivated by Automated Process

288 284 7/31/2023 Attorney GLENN A CRICKENBERGER - Deactivated by Automated Process

287 284 7/31/2023 Attorney GLENN A CRICKENBERGER - Deactivated by Automated Process

286 284 7/31/2023 Attorney LOUIS B VOCELLE JR - Deactivated by Automated Process

285 284 7/31/2023 Attorney ALEXZANDER DOUGLAS GONANO - Deactivated by Automated Process

284 297 7/13/2023 CASE REOPENED FOR OTHER

283 101 295 7/13/2023 MOTION FOR NEW TRIAL

282 D 6 294 6/30/2023 FINAL JUDGMENT - RECORDED (OTHER.5011.1958. / 5212233)




javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);

javascript:void(0);



SEQ# IMAGE DIN | DATE ENTRY

281 293 6/30/2023 CASE CLOSED

280 ™6 292 6/30/2023 FINAL JUDGMENT

279 ™74 291 6/20/2023 DEPOSITION TRANSCRIPT

278 Y18 290 6/20/2023 DEPOSITION TRANSCRIPT

277 (L 278 6/14/2023 CIVIL NON-JURY TRIAL FORM

276 3 277 6/13/2023 EXHIBIT LIST - DEFENDANT'S SECOND AMENDED

275 01 276 6/12/2023 MOTION TO WITHDRAW

274 275 6/9/2023 COURT NOTES

273 ™6 274 6/7/2023 MOTION TO DECLARE AN EXPERT WITNESS - MARTIN MULDERRIG
272 26 273 6/7/2023 MOTION TO STRIKE EXPERT WITNESS FRANK FERRARO

271 ™2 272 5/31/2023 NOTICE OF TAKING DEPOSITION

270 ™2 271 5/24/2023 PRE-TRIAL STATEMENT - DEFT

269 2 270 5/22/2023 NOTICE OF SERVING PROPOSAL FOR SETTLEMENT

268 2 269 5/22/2023 NOTICE OF HEARING-AMENDED

267 268 5/22/2023 HEARING SET FOR 06/09/2023 AT 3:00 PM IN 3E/ , CIRCUIT JUDGE: BELANGER, ROBERT E
266 2 267 5/22/2023 NOTICE OF HEARING (4 MOTIONS)

265 2 266 5/18/2023 OBJECTION TO DEFENDANT'S SECOND AMENDED EXHIBIT LIST
264 33 265 5/18/2023 OBJECTION TO DEFENDANT'S WITNESS LIST

263 2 264 5/11/2023 NOTICE OF UNAVAILABILITY

262 10 263 5/11/2023 MOTION TO COMPEL MEDIATION

261 35 262 5/11/2023 MOTION TO COMPEL DISCOVERY RESPONSES

260 ™2 261 5/9/2023 OBJECTION TO SOCIAL MEDIA INTERROG'S

259 3 260 5/9/2023 OBJECTION TO NORTHRUP , BOECHER, EXPERT INTERROG'S
258 3 259 5/8/2023 EXHIBIT LIST - DEFENDANT'S SECOND AMENDED

257 2 258 5/5/2023 WITNESS LIST - DEFENDANT'S FACT WITNESS LIST

256 4 257 5/5/2023 WITNESS LIST - DEFENDANT'S WITNESS LIST

255 2 256 5/5/2023 EXHIBIT LIST - DEFENDANT'S AMENDED

254 Y2 255 5/5/2023 EXHIBIT LIST - DEFENDANT

253 4 254 5/2/2023 NOTICE OF SERVICE OF INTERROGATORIES

252 4 253 5/2/2023 NOTICE OF SERVICE OF INTERROGATORIES

251 2 252 5/2/2023 NOTICE OF SERVICE OF INTERROGATORIES

250 ™2 251 5/2/2023 REQUEST TO PRODUCE

249 5 250 5/2/2023 NOTICE OF SERVICE OF INTERROGATORIES

248 2 249 4/27/2023 WITNESS LIST - EXPERT

247 01 248 4/27/2023 WITNESS LIST - PLTF FACT

246 Y2 247 4/27/2023 EXHIBIT LIST - PLTF

245 246 4/21/2023 NON-JURY TRIAL SET FOR 06/14/2023 AT 10:00 AM IN 3E/ , CIRCUIT JUDGE: BELANGER, ROBERT E
244 (4 245 4/21/2023 ORDER FOR NON JURY TRIAL

243 ™13 244 4/14/2023 NOTICE OF COMPLETION OR COMPLIANCE

242 ™1 243 4/14/2023 COURT NOTES

241 2 242 4/13/2023 RESPONSE TO REQUEST ADMISSIONS

240 ™4 241 4/13/2023 OTHER - PLTF'S PRE-TRIAL STATEMENT

239 2 240 4/12/2023 MOTION FOR ENLARGEMENT/EXTENSION OF TIME TO RESPOND TO DISCOVERY
238 ™19 239 4/11/2023 MOTION FOR CONTINUANCE OF DOCKET CALL

237 238 4/11/2023 1RE(I-§|AZI\EE1[-)%CKSEL‘:'BI‘DJE§§R ISPEI_IT\éIﬁSE %EES%?IOB?SS‘?ENT - 2020CA000108, NIELSEN, JEFFREY VS. TIMLEE COMMERCIAL INVESTMENTS INC - ATTACHMENT COUNT:
236 236 4/11/2023 DEFENDANT ATTORNEY: CRICKENBERGER, GLENN A ASSIGNED
235 2 237 4/10/2023 NOTICE OF CHANGE OF FIRM

234 (2 235 4/10/2023 NOTICE OF APPEARANCE

233 ™2 234 3/13/2023 WITNESS LIST

232 2 233 3/10/2023 NOTICE OF UNAVAILABILITY

231 232 2/8/2023 DOCKET CALL SET FOR 04/14/2023 AT 10:00 AM IN 3E/ , CIRCUIT JUDGE: BELANGER, ROBERT E
230 B8 231 2/8/2023 PRE-TRIAL ORDER AND SETTING DOCKET CALL

229 ™2 230 2/3/2023 NOTICE NON JURY TRIAL - AMENDED FOR DAMAGES ONLY
228 ™2 229 2/2/2023 NOTICE NON JURY TRIAL

227 01 228 1/25/2023 REQUEST FOR ADMISSIONS

226 ™1 227 1/25/2023 REQUEST FOR ADMISSIONS

225 01 226 1/25/2023 REQUEST FOR ADMISSIONS

224 01 225 12/9/2022 REQUEST FOR ADMISSIONS

223 O 224 12/9/2022 REQUEST FOR ADMISSIONS

222 [ 223 12/9/2022 REQUEST TO PRODUCE
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SEQ# IMAGE DIN | DATE ENTRY

21 (1 222 12/9/2022  REQUEST FOR ADMISSIONS

220 (1 221 12/9/2022  REQUEST FOR ADMISSIONS

219 (31 220 12/9/2022  REQUEST TO PRODUCE

218 (1 219 12/9/2022  REQUEST FOR ADMISSIONS

217 (1 218 12/9/2022  REQUEST FOR ADMISSIONS

216 (2 217 12/8/2022  MOTION TO WITHDRAW AS COUNSEL FOR DEFENDANTS

215 (33 216 11/16/2022  FINAL JUDGMENT OF GARNISHMENT AS TO MARTIN MULDERRIG REGARDING ATTORNEYS' FEES - RECORDED (OTHER.4915.407. / 5121615)
214 (33 215 11/15/2022  FINAL JUDGMENT OF GARNISHMENT AS TO MARTIN MULDERRIG REGARDING ATTORNEYS' FEES
213 (4 214 11/7/2022  MOTION FOR DEFAULT JUDGMENT AS TO MARTIN MULDERRIG REGARDING ATTORNEYS' FEES
212 (6 213 10/10/2022  NOTICE TO DEFENDANT ON GARNISHMENT

211 (2 212 9/27/2022  ANSWER OF GARNISHEE

210 211 9/15/2022 'XE'IEI'I;IZEI'\;}\—ESN 1\_/285LNLTE 1L(.)lé;iA ?Lng& IiggJDEEcSTC RSHE#\I/cl)cNI-:S OvFv gg%g/ggggmw ~2020CA000108, NIELSEN, JEFFREY VS. TIMLEE COMMERCIAL INVESTMENTS INC
209 (2 210 9/15/2022  WRIT OF GARNISHMENT

208 (2 209 9/14/2022  WRIT OF GARNISHMENT TO BE ISSUED

207 (37 208 9/14/2022  MOTION FOR WRIT OF GARNISHMENT

206 207 9/14/2022  PAYMENT $85.00 RECEIPT #2022000071588 RECEIVED FOR FILING NUMBER 157420992 VIA FILINGPAYMENTS20220914235959.TXT.
205 4 207 9/8/2022 ORDER FOR ATTORNEY'S FEES - RECORDED (OTHER.4885.1512. / 5094241)

204 206 9/7/2022 PLAINTIFF ATTORNEY: VOCELLE, LOUIS B JR. ASSIGNED

203 1 205 9/7/2022 PAYMENT $43.00 RECEIPT #2022000069406

202 204 9/1/2022 SMALL PHOTOGRAPHIC COPIES ASSESSED $4.00

201 203 9/1/2022 E CERTIFYING COPIES CA DR (COUNTER) ASSESSED $3.50

200 201 9/1/2022 RECORDING FEE ASSESSED $35.50

199 (33 200 8/16/2022  MOTION FOR PROTECTIVE ORDER

198 | 15 199 8/16/2022  NOTICE SERVING INTERROGATORIES IN AID OF EXECUTION (MARTIN MULDERRIG)

197 | [315 198 8/16/2022  NOTICE SERVING INTERROGATORIES IN AID OF EXECUTION (CLIFF JOHNSON)

196 (Y7 197 8/16/2022  REQUEST TO PRODUCE

195 4 196 8/4/2022 ORDER FOR ATTORNEY'S FEES

194 (2 195 7/18/2022  NOTICE OF SERVICE OF INTERROGATORIES

193 (2 194 7/18/2022  NOTICE OF SERVICE OF REQUEST TO PRODUCE

192 193 7/15/2022  COURT NOTES

191 192 6/23/2022  COURT NOTES

190 (2 191 6/20/2022  RESPONSE - AND OBJECTIONS TO MOTION TO COMPEL

189 (32 190 6/15/2022  NOTICE OF UNAVAILABILITY

188 (2 18 6/12/2022  STIPULATION FOR SUBSTITUTION OF COUNSEL

187 188 5/17/2022  HEARING SET FOR 06/23/2022 AT 9:00 AM IN 3E/ , CIRCUIT JUDGE: BELANGER, ROBERT E
186 (2 187 5/17/2022  NOTICE OF HEARING

185 | [315 186 5/16/2022  MOTION TO COMPEL RESPONSES TO DISCOVERY

184 185 5/11/2022  HEARING SET FOR 07/15/2022 AT 10:00 AM IN 3E/ , CIRCUIT JUDGE: BELANGER, ROBERT E
183 (2 184 5/11/2022  NOTICE OF HEARING

182 | (315 183 5/9/2022 MOTION TO COMPEL RESPONSES TO DISCOVERY

181 3 182 5/4/2022 MOTION FOR ENTITLEMENT

180 B2 181 5/2/2022 NOTICE OF UNAVAILABILITY

179 180 3/16/2022  DEFENDANT ATTORNEY: BURNS, JAMES C ASSIGNED

178 179 3/16/2022  DEFENDANT ATTORNEY: HARDWICK, SEAN MICHAEL ASSIGNED

177 178 3/16/2022 ‘;RF(EINF\’:\I]ZII:F[I;%C-K%J_B;Eggﬁ ISPI-EI_RI\CI)I'ESI‘E: cgiscgg/m /DZC:)CZl%CAENT ~2020CA000108, NIELSEN, JEFFREY VS. TIMLEE COMMERCIAL INVESTMENTS INC - ATTACHMENT COUNT:
176 176 3/16/2022  COURT NOTES

175 (4 175 3/15/2022  RETURN OF SERVICE ON ORDER SERVED

174 (2 174 3/15/2022  NOTICE OF NON COMPLIANCE - AMENDED

173 B2 173 3/8/2022 REQUEST TO PRODUCE

172 B2 172 3/7/2022 NOTICE OF NON-COMPLIANCE

171 171 2/17/2022  ORDER TO SHOW CAUSE HEARING SET FOR 03/16/2022 AT 9:00 AM IN 3E/ , CIRCUIT JUDGE: BELANGER, ROBERT E
170 (3 170 2/17/2022  ORDER TO SHOW CAUSE

169 (33 169 2/17/2022  ORDER GRANTING MOTION FOR SANCTIONS

168 (Y1 168 2/15/2022  NOTICE OF COMPLETION OR COMPLIANCE

167 177 2/14/2022  DEFENDANT ATTORNEY: BURNS, JAMES C ASSIGNED

166 | [336 167 2/14/2022  TRANSCRIPT OF PROCEEDINGS -1/28/22

165 (2 166 2/14/2022  STIPULATION FOR SUBSTITUTION OF COUNSEL

164 (2 165 1/28/2022  COURT NOTES

163 (31 164 1/28/2022  NOTICE OF AVAILABILITY

162 163 1/3/2022 CIRCUIT JUDGE BELANGER, ROBERT E: ASSIGNED
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SEQ# IMAGE DIN | DATE ENTRY

161 162 12/27/2021 HEARING SET FOR 01/28/2022 AT 10:00 AM IN 3E/ , CIRCUIT JUDGE: BELANGER, ROBERT E

160 ™4 161 11/15/2021 NOTICE OF HEARING (V)

159 2 160 10/20/2021 NOTICE OF UNAVAILABILITY (V')

158 Os 159 10/19/2021 AFFIDAVIT OF ALEXANDER GONANO (V)

157 ™2 158 10/19/2021 NOTICE OF APPEARANCE (V')

156 3 157 10/19/2021 MOTION FOR SANCTIONS (V')

155 2 156 10/19/2021 DESIGNATION OF EMAIL ADDRESS (V)

154 O 155 8/31/2021 CORRESPONDENCE (V')

153 ™2 154 8/31/2021 ORDER COMPELLING DEPOSITIONS ( V')

152 2 153 8/31/2021 ORDER COMPELLING DISCOVERY RESPONSES (V')

151 01 152 8/19/2021 CORRESPONDENCE (V')

150 O 151 8/19/2021 CORRESPONDENCE (V')

149 2 150 8/19/2021 ORDER ON MOTION FOR SANCTIONS AND ORDER TO SHOW CAUSE - GRANTED IN PART (V)

148 3 149 8/13/2021 NOTICE OF HEARING AMENDED (V')

147 3 148 8/13/2021 NOTICE OF HEARING (V)

146 4 147 8/13/2021 MOTION TO COMPEL (V)

145 01 146 8/13/2021 COURT NOTES

144 01 145 8/12/2021 CORRESPONDENCE (V')

143 144 8/12/2021 HEARING SET FOR 08/26/2021 AT 9:00 AM IN 3E/ , CIRCUIT JUDGE: METZGER, ELIZABETH A
142 3 143 8/12/2021 NOTICE OF HEARING (V)

141 B2 142 8/12/2021 ORDER COMPELLING RESPONSES (V')

140 ™2 141 8/12/2021 ORDER TO EXTEND INSPECTION (V')

139 5 140 8/9/2021 MOTION TO COMPEL (V)

138 139 7/30/2021 HEARING SET FOR 08/13/2021 AT 10:45 AM IN 3E/ , CIRCUIT JUDGE: METZGER, ELIZABETH A
137 137 7/30/2021 HEARING SET FOR 08/11/2021 AT 9:00 AM IN 3E/ , CIRCUIT JUDGE: METZGER, ELIZABETH A

136 3 136 7/30/2021 NOTICE OF HEARING (V)

135 3 135 7/30/2021 NOTICE OF HEARING (V)

134 e 134 7/7/2021 MOTION FOR SANCTIONS & FOR ORDER TO SHOW CAUSE
133 Os5 133 7/7/2021 MOTION TO COMPEL (V)

132 O 132 7/6/2021 NOTICE OF SERVICE OF FIRST REQUEST (V)

131 01 131 7/6/2021 NOTICE OF SERVICE OF INTERROGATORIES (V')

130 (L 130 7/2/2021 RETURN OF SERVICE ON SUBPOENA SERVED ( V')

129 ™1 129 6/28/2021 RETURN OF SERVICE ON SUBPOENA SERVED (V)

128 01 128 6/28/2021 RETURN OF SERVICE ON SUBPOENA SERVED (V)

127 B2 127 6/25/2021 RETURN OF SERVICE ON SUBPOENA SERVED (V)

126 ™4 126 6/25/2021 RETURN OF SERVICE ON SUBPOENA SERVED (V)

125 4 125 6/25/2021 RETURN OF SERVICE ON SUBPOENA SERVED (V)

124 (4 124 6/25/2021 RETURN OF SERVICE ON SUBPOENA SERVED ( V')

123 ™2 123 6/25/2021 RETURN OF SERVICE ON SUBPOENA SERVED (V)

122 ™2 122 6/25/2021 RETURN OF SERVICE ON SUBPOENA SERVED (V)

121 3 121 6/23/2021 SUBPOENA DUCES TECUM WITHOUT DEPOSITION ( V')

120 Os 120 6/23/2021 SUBPOENA DUCES TECUM WITHOUT DEPOSITION ( V')

119 ™3 119 6/23/2021 SUBPOENA DUCES TECUM WITHOUT DEPOSITION (V')

118 3 118 6/23/2021 SUBPOENA DUCES TECUM WITHOUT DEPOSITION (V')

117 03 117  6/23/2021 SUBPOENA DUCES TECUM WITHOUT DEPOSITION ( V')

116 O3 116 6/23/2021 SUBPOENA DUCES TECUM WITHOUT DEPOSITION (V')

115 3 115 6/23/2021 SUBPOENA DUCES TECUM WITHOUT DEPOSITION (V')

114 03 114 6/23/2021 SUBPOENA DUCES TECUM WITHOUT DEPOSITION ( V')

113 O3 113 6/23/2021 SUBPOENA DUCES TECUM WITHOUT DEPOSITION ( V')

112 M2 112 6/22/2021 MOTION FOR EXTENSION OF TIME (V)

11 B4 111 6/22/2021 RETURN OF SERVICE ON SUBPOENA SERVED (V)

110 01 110 6/21/2021 NOTICE OF UNAVAILABILITY (V')

109 O3 109 6/18/2021 SUBPOENA DUCES TECUM WITHOUT DEPOSITION (V')

108 5 108 6/10/2021 NOTICE OF INTENT TO SERVE SUBPOENA

107 Os 107 6/10/2021 NOTICE OF INTENT TO SERVE SUBPOENA

106 5 106 6/10/2021 NOTICE OF INTENT TO SERVE SUBPOENA

105 5 105 6/10/2021 NOTICE OF INTENT TO SERVE SUBPOENA

104 35 104 6/10/2021 NOTICE OF INTENT TO SERVE SUBPOENA

103 ™5 103 6/10/2021 NOTICE OF INTENT TO SERVE SUBPOENA

102 5 102 6/10/2021 NOTICE OF INTENT TO SERVE SUBPOENA
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SEQ# IMAGE DIN | DATE ENTRY

101 35 101 6/10/2021 NOTICE OF INTENT TO SERVE SUBPOENA

100 5 100 6/10/2021 NOTICE OF INTENT TO SERVE SUBPOENA

99 [ 99  6/7/2021 NOTICE OF CANCELLATION OF DEPOSITION

98 5 98 6/7/2021 NOTICE OF INTENT TO SERVE SUBPOENA

97 B2 97 6/1/2021 ORDER COMPELLING MEETING AND PROVISION OF FINANCIAL DOCS

96 ™1 96  6/1/2021 CORRESPONDENCE

95 01 95  5/24/2021 COURT NOTES

94 B2 94 4/19/2021 NOTICE OF TAKING DEPOSITION

93 B2 93 4/19/2021 NOTICE OF TAKING DEPOSITION

92 ™2 92 4/19/2021 NOTICE OF TAKING DEPOSITION

91 B2 91 4/19/2021 NOTICE OF TAKING DEPOSITION

90 90  4/16/2021 HEARING SET FOR 05/24/2021 AT 11:30 AM IN 3E/ , CIRCUIT JUDGE: METZGER, ELIZABETH A

89 3 89 4/16/2021 NOTICE OF HEARING - AMENDED

88 01 88  4/5/2021 NOTICE OF UNAVAILABILITY (V)

87 O3 87 3/3/2021 NOTICE OF FILING (V)

86 M4 86 2/19/2021 ORDER ON MOTION (V') FOR INSPECTION

85 01 85  2/18/2021 CORRESPONDENCE (V)

84 84  2/17/2021 HEARING SET FOR 03/04/2021 AT 9:00 AM IN 3E/ , CIRCUIT JUDGE: METZGER, ELIZABETH A

83 O3 83 2/17/2021 NOTICE OF HEARING- AMENDED (V')

82 82  2/16/2021 UNIFORM MOTION CALENDAR HEARING SET FOR 03/03/2021 AT 9:00 AM IN 3E/ , CIRCUIT JUDGE: METZGER, ELIZABETH A

81 81  2/16/2021 HEARING SET FOR 03/03/2021 AT 9:00 AM IN 3E/ , CIRCUIT JUDGE: METZGER, ELIZABETH A

80 O3 80 2/16/2021 NOTICE OF HEARING (V)

79 79 2/4/2021 UNIFORM MOTION CALENDAR HEARING SET FOR 02/18/2021 AT 9:00 AM IN 3E/ , CIRCUIT JUDGE: METZGER, ELIZABETH A

78 B2 78 2/4/2021 NOTICE OF HEARING (V)

77 ™17 77 2/3/2021 MOTION FOR COURT ORDERED INSPECTIONS OF RECORDS (V')

76 ™3 76 2/3/2021 MOTION TO COMPEL AND FOR SANCTIONS (V')

75 B8 75 2/2/2021 MOTION TO COMPEL DISCOVERY (V)

74 Bb7 74 2/2/2021 ANSWER AND AFFIRMATIVE DEFENSES (V')

7 73 2/2/2021 "RECIPIENTS: GONANO, ALEXZANDER DOUGLAS - SUBJECT: SERVICE OF COURT DOCUMENT‘T 2020CA000108, NIELSEN, JEFFREY VS. TIMLEE COMMERCIAL
INVESTMENTS INC - ATTACHMENT COUNT: 1 - EMAIL DOCKET DESCRIPTIONS: DEF-2/2/2021

72 01 72 2/2/2021 DEFAULT (V)

71 01 71 2/2/2021 DEFAULT FOR ENTRY BY CLERK (V')

70 O 70 2/2/2021 MOTION FOR DEFAULT (V')

69 e 69 1/20/2021 ANSWER TO AMENDED COMPLAINT (V')

68 01 68  1/20/2021 CORRESPONDENCE (V')

67 B2 67 1/20/2021 MOTION FOR DEFAULT- JUDICIAL (V')

66 6 66 1/20/2021 MOTION TO COMPEL (V)

65 2 65 1/20/2021 ORDER ON MOTION (V)

64 O3 64 1/11/2021 RETURN OF SERVICE ON SUMMONS SERVED (V)

63 O3 63 1/7/2021 RETURN OF SERVICE ON SUMMONS SERVED (V)

62 O3 62 1/7/2021 RETURN OF SERVICE ON SUMMONS SERVED (V)

61 01 61 1/4/2021 CORRESPONDENCE (V)

60 B2 60 1/4/2021 ORDER TO EXTEND TIME (V)

59 M2 59 12/30/2020 MOTION FOR ENLARGEMENT/EXTENSION OF TIME (V)

58 58  12/23/2020 UNIFORM MOTION CALENDAR HEARING SET FOR 01/20/2021 AT 9:00 AM IN 3E/ , CIRCUIT JUDGE: METZGER, ELIZABETH A

57 3 57 12/23/2020 NOTICE OF HEARING (V)

56 D1 56  12/18/2020 NOTICE OF SERVICE - REQ FOR ADMISSIONS (V')

55 01 55  12/18/2020 NOTICE OF SERVICE - REQ FOR PRODUCTION (V')

54 01 54 12/18/2020 NOTICE OF SERVICE OF INTERROGATORIES (V')

53 52 12/17/2020 "RECIPIENTS: GONANO, ALEXZANDER DOUGLAS - SUBJECT: SERVICE OF COURT DOCUMENT - 2920CA000108, NIELSEN, JEFFREY VS. TIMLEE COMMERCIAL
INVESTMENTS INC - ATTACHMENT COUNT: 1 - EMAIL DOCKET DESCRIPTIONS: SUMI-12/17/2020

52 e 51  12/17/2020 SUMMONS ISSUED (V)

51 B2 50 12/17/2020 SUMMONS TO BE ISSUED BY CLERK (V)

50 Oh2 49 12/17/2020 SUMMONS TO BE ISSUED BY CLERK (V')

49 ™2 48 12/17/2020 SUMMONS TO BE ISSUED BY CLERK (V)

48 53 12/17/2020 PAYMENT $30.00 RECEIPT #2020000088742 RECEIVED FOR FILING NUMBER 118366634 VIA FILINGPAYMENTS20201217235959.TXT.

47 ™2 47 12/10/2020 ORDER GRANTING MOTION TO AMEND COMPLAINT (V)

46 ™1 46 12/10/2020 CORRESPONDENCE (V')

45 2 45 12/10/2020 MOTION TO COMPEL (V)

44 (L 44 12/10/2020 NOTICE OF SERVICE OF REQ TO PRODUCE (V')

43 D1 43 12/10/2020 NOTICE OF SERVICE OF REQ FOR ADMISSIONS (V)

42 01 42 12/10/2020 NOTICE SERVING INTERROGATORIES (V')
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SEQ# IMAGE  |DIN | DATE ENTRY

4 ™2 41 12/8/2020 NOTICE OF CANCELLATION HEARING (V)

40 40  11/16/2020  HEARING SET FOR 12/10/2020 AT 9:00 AM IN 3D/ , CIRCUIT JUDGE: METZGER, ELIZABETH A

39 M2 39 11/15/2020  NOTICE OF HEARING (V)

38 1 38 11/15/2020 CORRESPONDENCE (V)

37 ™31 37 11/3/2020 MOTION TO AMEND COMPLAINT (V)

36 1 36 10/23/2020  NOTICE OF APPEARANCE (V)

35 ™2 35 9/17/2020 ORDER ON MOTION TO WITHDRAW AS COUNSEL (V)

34 ™2 34 9/17/2020 CERTIFICATE OF SERVICE (V)

33 ™1 33 9/17/2020 CORRESPONDENCE (V)

32 ™4 32 9/16/2020 MOTION TO WITHDRAW (V)

31 ™4 31 7/31/2020 RETURN OF SERVICE UNSERVED

30 ™2 30 7/21/2020 NOTICE OF CANCELLATION HEARING

29 ™7 29 7/21/2020 RESPONSE TO REQUEST TO PRODUCE

28 28 7/13/2020 HEARING SET FOR 07/22/2020 AT 9:00 AM IN 3E/ , CIRCUIT JUDGE: METZGER, ELIZABETH A

27 ™2 27 7/10/2020 NOTICE OF HEARING

26 ™13 26 7/9/2020 MOTION TO SHOW CAUSE

25 ™1 25 6/4/2020 CORRESPONDENCE

24 B2 24 6/4/2020 ORDER COMPELLING

23 ™12 23  6/3/2020 MOTION TO COMPEL DISCOVERY

22 8 22 3/13/2020 REQUEST TO PRODUCE (V)

21 ™4 21 2/13/2020 ANSWER - ALL DEFTS (V)

20 20 2/7/2020 DEFENDANT ATTORNEY: BURNS, CHARLES H ASSIGNED

19 O1 19  2/7/2020 NOTICE OF APPEARANCE (V)

18 ™4 18 2/5/2020 RETURN OF SERVICE ON SUMMONS SERVED (V)

17 ™2 17  2/5/2020 NOTICE OF FILING (V)

16 ™4 16 2/3/2020 RETURN OF SERVICE ON SUMMONS SERVED (V)

15 ™2 15 2/3/2020 NOTICE OF FILING (V)

14 B2 14 2/3/2020 RETURN OF SERVICE ON SUMMONS SERVED (V')

13 ™2 13 2/3/2020 NOTICE OF FILING (V)

12 1 1/22/2020 "RECIPIENTS: KRAUZA, DARYL J - SUBJECT: SERVICE OF COURT DOCUMENT - 2020CA000108, NIELSEN, JEFFREY VS. TIMLEE COMMERCIAL INVESTMENTS INC -
ATTACHMENT COUNT: 1 - EMAIL DOCKET DESCRIPTIONS: SUMI-1/22/2020

11 ™7 10 1/22/2020 SUMMONS ISSUED (V')

10 9 1/22/2020 CIRCUIT JUDGE METZGER, ELIZABETH A: ASSIGNED

9 2 1/22/2020 PLAINTIFF ATTORNEY: KRAUZA, DARYL J ASSIGNED

8 12 1/22/2020 PAYMENT $430.00 RECEIPT #2020000006826 RECEIVED FOR FILING NUMBER 101915324 VIA FILINGPAYMENTS20200122235959.TXT.

7 1 1/21/2020 CASE FILED 01/21/2020 CASE NUMBER 2020CA000108

6 5 8  1/20/2020 COMPLAINT (V)

5 ™3 7  1/20/2020 SUMMONS TO BE ISSUED BY CLERK (V)

4 ™3 6  1/20/2020 SUMMONS TO BE ISSUED BY CLERK (V)

3 ™1 5  1/20/2020 SUMMONS TO BE ISSUED BY CLERK (V)

2 ™2 4  1/20/2020 CIVIL COVER SHEET (V)

1 ™2 3 1/20/2020 CIVIL COVER SHEET (V)
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IN THE CIRCUIT COURT OF THE NINETEENTH JUDICIAL CIRCUIT
IN AND FOR ST. LUCIE COUNTY, FLORIDA

CASE NO. 562020CA000108

JEFFREY NIELSEN,
PlaintiffF,
V&S

TIMLEE COMMERCIAL INVESTMENTS, INC.,

a Florida Corporation, MARTIN MULDERRIG,

CLIFF JOHNSON; SEAWAY SMOKEHOUSE, LLC,

a Florida Limited Liability Company, TILLMAN®S
INTERNATIONAL GROUP, INC., and SAN

MIGUEL ARCHANGEL TREASURE TOURS, INC.,

a Florida Corporation,

Defendants.

TRANSCRIPT OF PROCEEDINGS

DATE TAKEN: June 14, 2023

TIME: 10:00 a.m. - 4:15 p.m.
BEFORE: Honorable Robert E. Belanger
PLACE: St. Lucie County Courthouse

218 South 2nd Street
Fort Pierce, FL 34950

This cause came on to be heard at the time and place
aforesaid, when and where the following proceedings were
reported by:

KAREN J. PERKINS, CSR
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Electronically signed by Karen J. Perkins (401-119-902-9821) fbab616f-f0a0-40f9-bdf8-422cfedb634a
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15
16

17 Also Present:

19
20
21
22
23
24
25

1 APPEARANCES

2

3 For the Plaintiff:

4 GRAVES THOMAS ROTUNDA
BY: LOUIS B. VOCELLE, JR., ESQ.

5 2651 20th Street
Vero Beach, FL 32960

6 buck@gravesthomas.com
GONANO LAW PLLC
BY: ALEXANDER D. GONANO, ESQ.

8 5550 US 1
Suite 3

9 Fort Pierce, FL 34982
agonano@gonanolaw.com

10

11

For the Defendants:

12
G.C. LAW P._A.

13 BY: GLENN A. CRICKENBERGER, ESQ.

1001 North US Highway 1
14 Fort Pierce, FL 34950
glenn@gc-law.net

18 Jennifer Rivera
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3  OPENING STATEMENTS
By Mr. Vocelle 9
4 By Mr. Crickenberger 9
5
6  PLAINTIFF®S WITNESSES
7  FRANK FERRARO, CPA
Direct Examination by Mr. Vocelle 10
8 Cross-Examination by Mr. Crickenberger 33
9  PLAINTIFF RESTS 83
10
11  DEFENDANTS® WITNESSES
12  MARTIN MULDERRIG
Direct Examination by Mr. Crickenberger 84
13
DEFENDANTS REST 167
14
15
CLOSING ARGUMENTS
16 By Mr. Vocelle 167
By Mr. Crickenberger 170
17 By Mr. Vocelle 175
18
19 JUDGE®S RULING 176
20
21  CERTIFICATE OF REPORTER 185
22
23
24
25
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Exhibit
Exhibit

Exhibit
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Exhibit

NO.

Exhibit
Exhibit
Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

A W N P

INDEX OF PLAINTIFF"S EXHIBITS
DESCRIPTION

Engagement Letter

Report Prepared by the Witness

Accountant®"s Compilation of
Billings

INDEX OF COURT®"S EXHIBITS
DESCRIPTION

Report Prepared by Mulderrig

INDEX OF DEFENDANTS® EXHIBITS
DESCRIPTION

Nielsen 2019 K-1

Timlee Year-End Balance Sheet

Document List

Lease Agreement Seaway Smokehouse
and Timlee Commercial Investments

Lease Agreement DeMarco Family Trust 151
and San Miguel Archangel Treasure

Tours

2020 Seaway Smokehouse Balance
Sheet

Lease
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ADMITTED
106
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139
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161
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1 PROCEEDINGS

2

3 THE COURT: Good morning, everyone. Please be

4 seated.

5 This is the case of Jeffrey Nielsen, Plaintiff

6 vs. Timlee Commercial Investments, et al., Defendants,

7 Case No. 562020CA00108.

8 Counsel, state your appearance on the record.

9 We"ll start with plaintiff"s counsel.

10 MR. VOCELLE: Buck Vocelle for Jeffrey Nielsen.
11 MR. GONANO: Alexander Gonano for Jeffrey

12 Nielsen.

13 THE COURT: Defense counsel.

14 MR. CRICKENBERGER: Glenn Crickenberger for the
15 defendants, except for | have a motion to withdraw

16 pending, Your Honor, if you could --

17 MS. RIVERA: CIliff Johnson.

18 MR. CRICKENBERGER: CIliff Johnson. 1"m unable to
19 make contact with him, and 1"d ask that you hear my
20 motion.
21 THE COURT: You filed a motion when?
22 MR. CRICKENBERGER: I filed a motion the day
23 before yesterday when | was finally -- | was unable to get
24 a hold of Mr. Johnson, I made repeated attempts and with
25 no results.

Indian River Court Reporting LLC - 772.564.6761
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1 THE COURT: Was he served with a copy of the --

2 MS. RIVERA: It was emailed to him.

3 THE COURT: Okay. In any event, he has notice of
4 today*"s trial; right?

5 MR. CRICKENBERGER: As far as | know, yes, Your

6 Honor, he®"s been noticed.

7 THE COURT: Do you have any sword in this Ffight?
8 MR. VOCELLE: 1It"s up to the discretion of the

9 Court, but obviously Mr. Crickenberger®s entered an

10 appearance on his behalf, we"re here, the motion was only
11 filed two days ago.

12 I would think that if there was an issue getting
13 a hold of the client, it would have been known beforehand,
14 but 1 respect the wishes of the Court.

15 MR. CRICKENBERGER: If you would like to hear

16 more, Your Honor, 1 have more for you.

17 THE COURT: Generally you file a motion, you give
18 notice of a hearing date, and that"s kind of the essence
19 of due process is a reasonable opportunity to be notified,
20 present and heard, so | don"t know that filing the motion
21 yesterday -- there®s no notice of hearing, | would
22 imagine.
23 MR. CRICKENBERGER: No, Your Honor. Everything"s
24 been compressed. As you know, Your Honor, I®"ve only been
25 retained about three weeks on a case that has gone on for

Indian River Court Reporting LLC - 772.564.6761
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Page 7
three years.

THE COURT: And that"s not your fault. |1 don"t
hold that against you. But when you talk about a case
that"s been pending for three and a half years, there"s
nothing compressed. That was just that whatever problems
there are are wholly of their own creation.

MR. CRICKENBERGER: That"s the way 1 see it, Your
Honor. 1 gave Mr. Johnson an opportunity to be
represented, and he clearly decided he didn"t want to take
that.

THE COURT: All right. And he"s decided to
absent himself from court anyway, so 1°11 grant your
motion.

MR. CRICKENBERGER: Thank you, Your Honor.

THE COURT: Now, if Mr. Johnson decides to join
us later, we can revisit it.

Are you ready to proceed?

MR. VOCELLE: 1 am.

THE COURT: Okay.-

MR. VOCELLE: First thing we"d like to do is
invoke the rule.

THE COURT: The rule of sequestration has been
invoked. It"s a rule that requires that if you are a
witness In the case you must remain outside the courtroom

until called to testify. You can"t discuss your testimony

Electronically signed by Karen J. Perkins (401-119-902-9821)
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1 or anticipated testimony with any of the other witnesses.
2 You may of course talk to the attorneys.

3 Rule of sequestration applies to all witnesses.

4 However, there are exceptions for lead investigators in

5 complex criminal cases, experts, or things like that,

6 unless prejudice is shown.

7 Is anyone seeking to exclude someone from the

8 rule of sequestration due to their status as an expert

9 witness?

10 MR. VOCELLE: I have Mr. Ferraro, who is our

11 expert. He"s going to be my first witnhess. 1°d ask that
12 he be allowed to remain seated.

13 MR. CRICKENBERGER: I have no objection to that,
14 Your Honor.

15 THE COURT: Okay.-

16 MR. VOCELLE: 1 don"t know this gentleman.

17 THE COURT: I don"t either.

18 MR. VOCELLE: May I ask who you are, sir?

19 UNIDENTIFIED MALE: Mr. Mulderrig knows who 1 am.
20 MR. VOCELLE: 1 was asking you, sir.
21 THE COURT: |If he"s -- the courts are open to the
22 public.
23 MR. VOCELLE: Are you a witness, sir?
24 UNIDENTIFIED MALE: 1"m not a witness.
25 MR. VOCELLE: Okay, great.
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1 THE COURT: Just want to make sure you"re not a
2 withess to the case.
3 MR. VOCELLE: Thank you, sir. Appreciate it.
4 THE COURT: IFf you stayed in here and they tried
5 to call you as a witness, that would cause a problem.
6 You may proceed.
7 MR. VOCELLE: Your Honor, we"re here on a trial
8 on damages. There are six counts in the complaint. We
9 are proceeding on the damage count and the dissolution of
10 two -- actually, two business entities, one corporation
11 and one LLC, Timlee and Seaway Smokehouse.
12 With that, Your Honor, I don*"t know if
13 Mr. Crickenberger has an opening, I"m ready to proceed if
14 he does not.
15 MR. CRICKENBERGER: Your Honor, briefly, what the
16 evidence i1s going to show here, Your Honor, is this was a
17 story of a breakup of a partnership, happens all the time,
18 there is certainly a reason for this.
19 The testimony that you"re going to hear, | think,
20 it was they were proceeding on the fact that nobody would
21 show up here again because, quite frankly, the expert is
22 not going to -- not going to testify to actual damages,
23 and as you go through the testimony that will be clear,
24 Your Honor, and you"ll be left with no evidence at the end
25 of the day to support their damage claim.
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1 With that, Your Honor, I"m ready to go.
2 MR. VOCELLE: Okay. Call Mr. Frank Ferraro.
3
4 WHEREUPON,
5 FRANK FERRARO, CPA,
6 called as a witness on behalf of the Plaintiff herein, was
7 duly sworn by the Court, and in answer to questions
8 propounded, testified as follows:
9 THE WITNESS: I do.
10 THE COURT: Okay.-
11
12 DIRECT EXAMINATION
13 BY MR. VOCELLE:
14 Q. Please state your name.
15 Al Frank A. Ferraro.
16 Q. Mr. Ferraro, what is your occupation?
17 Al I"m a certified public accountant.
18 Q. Mr. Ferraro, did the plaintiffs retain you as an
19 expert in this case?
20 A. Yes, they did.
21 Q. Do you recall when you were retained?
22 A I believe you have a copy of my engagement
23 letter. 1 believe it was in November of "22.
24 Q. Find that real quick.
25 Bear with me a moment, Your Honor.
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1 Al It was one of the things | gave you this morning.
2 Q. I know. 1"m just looking for the copies that I

3 made beforehand.

4 MR. VOCELLE: Copy of his engagement letter.

5 Madam Clerk, can 1 have you mark this as

6 Plaintiff"s 1? Thank you.

7 BY MR. VOCELLE:

8 Q. Mr. Ferraro, let me hand you what I"ve marked as
9 Plaintiff"s Exhibit 1 and ask you if you recognize this

10 document.

11 Al Yes. This is my Firm"s engagement letter.

12 Q What was the date you were retained?

13 A November 30th of "22.

14 Q And what were you asked to do in this case?

15 A I was asked to calculate the damages sustained by
16 Mr. Nielsen.

17 Q. Okay. Can you give the Court the benefit of your
18 educational and professional background?

19 Al I have a BSBA in accounting from John Carroll
20 University in Cleveland, Ohio. |[I"ve taken graduate
21 courses at the University of Buffalo, Florida Atlantic
22 University, and the University of Miami.
23 I"ve practiced public accounting in South Florida
24 since November of 1976, except for, | believe, a one-year
25 period when 1 was on the staff of the auditor general of
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1 the state of Florida. | hold three specialty

2 designations.

3 Q. What are those?

4 A. American Institute of CPAs, one in financial

5 forensics, one in business valuation, and one in personal
6 financial planning.

7 I also have the CVA, Certified Valuation Analyst,
8 from NACVA, which is another professional association that
9 specializes in valuation and financial forensics.

10 Q. Mr. Ferraro, do you engage in the private

11 practice of forensic accounting and accounting?

12 A Yes, 1 do. | have a genuine tax practice located
13 in Martin County, but in the process of that | spend

14 historically 25 to 50 percent of my time working on

15 financial forensics. 1°d estimate 1"ve worked on more

16 than 500 cases in my career in -- 1"ve been admitted as an
17 expert in Broward, Palm Beach, Martin, Okeechobee, and

18 Indian River County and St. Lucie County and in federal

19 court.
20 Q. Have you testified -- have you previously
21 testified as an expert witness regarding business
22 valuations and shareholder valuations?
23 A. Yes, | have.
24 Q. Is that one of the areas of specialty that you
25 have been designated in?
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1 A Yes, it is.

2 Q. What is your current hourly rate?

3 A. $325 an hour.

4 Q And what is the hourly rate of the assistants

5 that assisted you in preparation of your testimony today?
6 A. $135 an hour.

7 Q. And who primarily assisted you iIn preparation for
8 today?

9 Al Becky Wich.

10 Q. What is her expertise, if you will?

11 Al She has 20 years of work experience. | think

12 four or five years ago she graduated from Indian River

13 State College with a degree in accounting. She"s working
14 on her master®s degree, and she®"s worked with me on

15 financial forensics the past three years.

16 Q. Now, Mr. Ferraro, before -- after you signhed your
17 engagement letter, were you provided with any documents?
18 A. Yes.

19 Q. What type of documents were you provided with?
20 Al Well, 1 was provided with a mishmash of things
21 that were -- came in discovery, and it was my
22 understanding of this case that because of -- discovery
23 was incomplete or not made by the defendant, that there
24 was a summary judgment rule so we knew that all of the
25 documents that were requested from different companies
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1 especially to assess the financial performance of the

2 entities In question were not produced.

3 And in addition to that, there was some ancillary

4 banking records which were -- got directly from the

5 financial institutions by the plaintiff"s attorney.

6 MR. VOCELLE: Mark this as Plaintiff"s 2. Thank

7 you.

8 BY MR. VOCELLE:

9 Q. Mr. Ferraro, let me show you what I"ve marked as
10 Plaintiff"s Exhibit No. 2 and ask you if you are familiar
11 with that document.

12 A Yes. This is the report | prepared.

13 MR. VOCELLE: Your Honor, would you like a copy
14 for your edification?

15 THE COURT: |If you®"ve got an extra copy --

16 MR. VOCELLE: 1 do.

17 THE COURT: -- laying around.

18 BY MR. VOCELLE:

19 Q. Now, Mr. Ferraro, we understand that you have

20 prepared a report. Before we get into the report, can you
21 educate the Court and the attorneys on what you did in

22 terms of your preparation which ultimately resulted in

23 your report?

24 A Well, I interviewed -- | read the pleadings in
25 the case, the complaint, the judgments, and various other
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1 documents that were basically filed. |1 went online and

2 looked at the history of the court filing to, you know,

3 see if there was anything in there that | should basically
4 know or be aware of.

5 We went through the various documents that were

6 basically produced. We tried to -- we made inquiries of

7 you, we made inquiries of Mr. Gonano, and specifically we
8 interviewed Mr. Nielsen to get a, you know, background and
9 history, how things operated, you know, to inform us of

10 all the parties that were basically involved, all the

11 names that we saw on documents, an explanation of who they
12 were.

13 You know, fundamentally, like most CPAs, we like
14 to, you know, work from financial statements and tax

15 returns, and that"s essentially the starting place

16 because, you know, we essentially are experts in

17 interpreting documents and knowing what"s there and

18 knowing what"s not there, and usually the starting point
19 are the financial statements, and that"s how we started.
20 Q. With regard to the amended complaint that was
21 filed In this case, were you asked to make any assumptions
22 regarding the allegations in the amended complaint?
23 A Right. 1 was advised that -- | believe there"s
24 75 allegations in the complaint or there"s 75 paragraphs
25 or there®"s 1 to 75, and they said | could assume that
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1 those were -- the finding was that those were true and

2 correct.

3 Q. Okay. As a result of the defaults entered

4 against the defendants?

5 A. Correct.

6 Q. Okay. And can you tell us, sir, in compiling

7 your report, 1 know you brought a notebook with you, what

8 documents did you utilize in compiling your report?

9 A. Well, we used a lot of -- you know, a lot of the
10 documents. We created a notebook just that had reference
11 of some of the primary documents that were in here, the
12 tax returns, the financial statements, some of the
13 agreements, some of the payroll tax returns.

14 There®s an example of a Clover sales report and
15 there®s some other information that we pulled relative to
16 databases.

17 Q. Now, sir, all the documents that you reviewed,

18 the interviews that you did, and the databases that you

19 reviewed, are these documents and things that are normally
20 utilized by forensic CPAs in preparing valuations of this
21 type?

22 A Well, In damage studies or anything in forensics,
23 you know, one of the key fundamental standards is you have
24 to develop sufficient relative data to come up with a

25 reasonable basis for your conclusions, and that"s what I
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1 believe we did.

2 Q. Okay. Now, looking at the first page of your

3 report, it"s entitled Calculation of Damages; is that

4 correct?

5 A. Yes.

6 Q. All right. And the first column is entitled Lost
7 Profits, and then the tab behind that is Seaway

8 Smokehouse, LLC, Analysis of Lost Profits?

9 A. Yes.

10 Q. Can you educate us on what you did to arrive at
11 the lost profits for Seaway Smokehouse, LLC?

12 A So generally what we did, for instance, page 1

13 essentially is a summary of the calculation of damages

14 that has several components. The first component | used
15 was the lost profits from 2019 to 2022.

16 Contemporaneously when | was doing this work,

17 12.31.2022 had just happened, and 1 used that as the

18 cutoff point for the damages because 1 was assuming that
19 it would be contiguous to the trial or at about the time
20 of the trial that we"re doing. So | used the four-year
21 period from 2019 to 2022.
22 And in Exhibit A, which is page 2 of my report, I
23 assumed that a normalized net income from operations of
24 Seaway Smokehouse was $155,499, based on 2018. |1 thought
25 2018 was a representative year.
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1 IT you look at page 10, page 10 is an

2 illustration of the tax returns. Page 10 to 12 is an

3 illustration of the balance sheet and the statement of

4 operations for Seaway Smokehouse.

5 The event that happened or the breakup, 1

6 believe, happened in November of 2018.

7 I thought 2018 was a representative year because
8 the following years the -- we do not have sufficient

9 detailed records to do a line item -- you know, a line

10 item analysis. Our assumption was that 2018 was a

11 representative year so we used 2018. Timlee Investments
12 owned 67 percent of Seaway Smokehouse, LLC, and Jeff

13 Nielsen owned 50 percent of Timlee.

14 So just, you know, basic arithmetic we thought

15 that the damages to Jeff Nielsen would be half of 67

16 percent, or 33.5 percent. That"s the first calculation

17 that"s on page 2.

18 And I used a four-year period and multiplied it
19 out to get 208,357, which is the first line damages on
20 page 1 that summarizes the damages.
21 Q. Now, Mr. Ferraro, | know that because you did not
22 have certain documents available to you, you had to make
23 certain assumptions, and 1"d like you to educate the Court
24 on why you believe that these numbers were true and
25 correct and represented valid numbers through the COVID-19
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1 period when many restaurants failed and some succeeded.

2 A. Well, again, we did not have -- we did not have

3 complete records, again, to basically analyze, but one of
4 the things that"s happened, based on my experience, 1is,

5 you know, COVID, there was PPP loans that were basically

6 forgiven. There was, you know, local state loans that

7 were also basically provided, and the business -- the

8 restaurant business, you know, survived on takeout

9 business, which reduced the cost of labor significantly.
10 So I"ve actually had experiences where the entity
11 actually did better in COVID, the restaurants did actually
12 better in COVID.

13 So I did not use -- again, because we did not

14 have the detailed information, 1 did not, you know,

15 negatively impact it because of COVID.

16 Q. And based on your professional opinion with

17 regard to category 1, lost profits to Jeff Nielsen as the
18 result of Seaway Smokehouse, LLC, what did you determine
19 his damages were?
20 A. 208,357, based on the 2018 year that | used as a
21 representative year.
22 Q. And did you believe that under normal accounting
23 and forensic accounting principles to be a reasonable
24 basis for your conclusion?
25 A Yes. Now, I might point out just to emphasize,
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1 you know, one of the issues, the reason why we can"t

2 determine, 1T you actually look at the sales between 2018
3 and 2019, the sales are actually higher, okay. But one of
4 the basic analytical tools that you essentially use to

5 compare numbers and find reasons why numbers change, we

6 did a common size analysis, which Is on page 13.

7 And essentially if you look at the categories,

8 you"ll see that the cost of goods sold went up, the

9 salaries and wages went up, and outside services went up.
10 Those are significant changes. And, you know, that"s why
11 the profit went from 22.47 percent to 5.12 percent.

12 And, you know, the allegations in the complaint
13 was that -- you know, I believe the term that they used

14 was siphoned off, and one of the ways that items are

15 siphoned off iIs expenses are increased.

16 Because the records weren"t produced and because
17 the detailed records weren"t produced, we had no way to

18 basically analyze or certify, you know -- 1 guess certify
19 isn"t great -- analyze or confirm that those expenses were
20 complete and accurate because they weren®"t produced.
21 Q. All right. So am I correct that the fact the
22 records weren"t produced, the fact that you assumed the
23 allegations of the amended complaint were correct with
24 where the money went, that was also a basis that you used
25 in formulating your opinion?
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1 A. Correct.

2 Q. All right. The next set of categories that you

3 have listed are overcharges for rent. Can you explain

4 that to the Court?

5 A Yes. One of the allegations in the complaint was
6 that the rent with the landlord, which I have on Exhibit

7 B, that Nielsen found out about it, you know, after the

8 fact, that the rent with the landlord was $900 a month,

9 and Mr. Mulderrig had basically entered into a management
10 agreement where he was charging $2250, which was

11 ostensibly for the rent. So what we did is we added back
12 a damage component for overcharge of rent and we

13 calculated that on page 3, which is Exhibit B, and we came
14 to a total of $32,882.

15 Q. And would that be based on Mr. Nielsen"s

16 ownership of 33.5 percent, as you previously testified?

17 A. Yes.

18 Q. The next category that you list were lost tips

19 paid out to management.
20 First, before we get into that, let me ask you,
21 based on the allegations of the complaint, was Mr. Nielsen
22 an employee or an owner?
23 A. Well, Mr. Nielsen was not an owner -- excuse me.
24 He was an owner, he was never classified as a statutory
25 employee.
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1 Q. Okay. And when you say tips paid out to

2 management, would 1 be correct, and please tell me if I™m
3 wrong, in characterizing that as what the Court may be

4 familiar with as a shareholder draw?

5 A. Well, 1 think what would be a better way to

6 characterize it would be in business valuation they have a
7 term called seller®s discretionary income.

8 Q. Okay .

9 Al In this case if we basically took out the word

10 seller®s and we used the word owner"s discretionary

11 income.

12 So it"s my understanding that tips that were

13 charged on credit cards were not disbursed to the

14 employees, but the management, slash, owners kept those

15 out and paid those out historically to themselves as

16 additional, you know, earnings to owners or shareholder

17 distributions or compensation, however you want to

18 characterize it. It"s all essentially money that was

19 received by the owners.
20 Q. And did you find evidence in the reports that you
21 reviewed and that were provided to you that Mr. Mulderrig,
22 for example, did in fact receive such distributions from
23 credit card tips?
24 A Yes. | believe all of the owners did prior to
25 Mr. Nielsen leaving or being separated and afterwards.

Indian River Court Reporting LLC - 772.564.6761

Electronically signed by Karen J. Perkins (401-119-902-9821) fbab616f-f0a0-40f9-bdf8-422cfedb634a





info@ircourtreporting.com

Page 23

1 Q. All right. And can you tell the Court from what

2 documents you gleaned the information that led you to your

3 ultimate conclusion on the -- what you call the tips paid

4 out to management?

5 A Yes. There are Clover sales reports. 1 believe

6 Clover is the -- essentially the cash register, the system

7 that they basically used to control the sales of the

8 business.

9 We were furnished with some of the reports. We
10 used the entire year of 2018, which showed that there was
11 $20,174 worth of tips on those reports.

12 Q. And why did you use the year 2018, Mr. Ferraro?
13 A Well, I was trying to be consistent with --

14 because 1°d used 2018 as a base year. When it was brought
15 to my attention at my deposition there was a question, you
16 know, the same question was resolved, so for clarification
17 we went back and we actually had 2019.

18 2019 was a higher year and then there was, |

19 believe, some reports for 2021 -- 2020, 2021, and 2022,

20 but they were incomplete.

21 So essentially we used 2018 to be consistent as
22 actually a lower number of -- you know, there are other

23 ways to do it to come out with a higher number, but we

24 used 2018.

25 Q. So would I be correct that by using 2018, you
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1 came up with a more conservative figure than had you used
2 20197

3 A. Yes.

4 Q. And what did your review of the Clover reports

5 reveal in terms of the loss of tips paid out to management
6 to Mr. Nielsen based upon his percentage interest in the

7 companies?

8 A. $20,753 from "19 to "22.

9 Q. I"m looking at a figure of 29,753. Did I misread
10 that?

11 Al IT 1 misspoke, that was the number | thought 1

12 said. 29,753.

13 Q. Okay. The next category that you have listed on
14 your report was loss of compensation for four years

15 January "19 to December 2022.

16 Can you tell the Judge the analysis that you

17 performed on that particular damage calculation?

18 A. Well, Mr. Nielsen received a -- $18,500, which

19 was classified as nonemployee compensation, in 2019. That
20 was an expense taken out of -- charged to the period of
21 time, and we just assumed that the status quo, if he was
22 there he would have gotten compensation from "19 to "22 so
23 it"s just that number times four.
24 Q. And what was the total loss to Mr. Nielsen for
25 the compensation?
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A.  $74,000.

Q. The next category that you have is the loss of
the iInterest in Seaway Smokehouse, LLC.

Can you educate us on how you performed that
evaluation?

A. Yes. That"s at -- I did a calculation of value,
which is a --

MR. CRICKENBERGER: Your Honor, I"m sorry, I™m
having a really hard time hearing him. 1 don"t know
whether It"s --

MR. VOCELLE: Can you speak up and speak In the
microphone?

THE WITNESS: Yes. |Is that better?

MR. CRICKENBERGER: Yes, thank you.

THE COURT: If you need to move too, you can.
Although 1 know you have your -- if you wanted to sit
there and bring your paperwork with you, you could, but --

MR. VOCELLE: May I approach the witness, Your
Honor?

MR. CRICKENBERGER: I appreciate it, Your Honor,
thank you.

MR. VOCELLE: Try to get this a little bit closer
to you, if we can.

THE WITNESS: 1711 make a point to speak into the

microphone.
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1 MR. VOCELLE: 1I"m sorry, Karen, can you please

2 repeat the question | just asked him?

3 (The record was read as follows:

4 Q. The next category that you

5 have is the loss of the interest in

6 Seaway Smokehouse, LLC.

7 Can you educate us on how you performed

8 that evaluation?)

9 THE WITNESS: Yes. | have a significant amount
10 of experience in valuing restaurants in my career, either,
11 you know, for buy-sells, and one of the things that's
12 available in Florida is there®s a significant amount of
13 comparable sales, and usually, you know, that"s
14 essentially the starting point.

15 I assumed December 31st, 2018, as the valuation
16 date, and | used the prior 12 months as the base period
17 for analyzing and comparing it to other sales.

18 I went and 1 went to Bizcomps, which is a

19 database that, you know, keeps historical records of

20 sales, and | looked for transactions the last five years
21 in Florida that had sales between 500,000 and a million
22 dollars, and I think I put that data in my report.

23 Q. It"s on page 6.

24 A. Well, the Bizcomps data is the last few --

25 Q. Right.
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1 Al -- pages of the report.

2 And it came to, you know -- because everybody

3 reports sales and keeps their books differently, usually

4 the most reliable number is the price to revenue multiple
5 when you"re comparing things. The other data point that"s
6 in there that"s important is seller™s discretionary

7 earnings, which essentially is the comp -- there®s owner"s
8 draw, the profit of the business, and depreciation.

9 The tabulation that 1| had came up with was .29

10 for revenues, price to revenue, and 1.66 for price to

11 seller®s discretionary earnings.

12 I applied those multiples to the Seaway

13 Smokehouse, which is on page 6 of my report, and I came up
14 with a -- for 33.3 percent | came out on sales of $73,000
15 and seller™s discretionary earnings of $127,000. 1

16 thought the seller®s discretionary earnings was a better
17 multiple.

18 Just as a bit of background, Mr. Nielsen had

19 bought into the business for $48,000 before it actually
20 was -- it was up and going, but there really wasn"t any
21 significant revenue essentially before he got there.
22 Also, 1f | understand, in this case the -- in the
23 pleadings it said that there was an offer of $150,000,
24 basically, you know, historically 1 think that was a
25 unchallenged number that was used.
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1 I thought that $127,000, based on the

2 calculations, is a reasonable number for the interest,

3 Mr. Nielsen®s interest in Seaway Smokehouse at the time of
4 the breakup or the falling-out or whatever happened in

5 November of 2018.

6 Q. So would I be correct then, Mr. Ferraro, that

7 even though admitted in the pleadings that there was a

8 $150,000 number asserted by Mr. Mulderrig, you used a more
9 conservative figure of $127,0007?

10 A. Well, 1°d say that"s a fair statement.

11 Q. And would I also be correct that the $127,000

12 that you came up with after performing the research that
13 you"ve described to the Court was based upon reasonable

14 accepted forensic accounting principles?

15 A. Well, 1t"s forensic accounting and valuation

16 principles.

17 Q. And valuation.

18 The -- and 1°d be correct in that, would I not,
19 sir?
20 A. Yes.
21 Q. Okay. The next item that you have is the loss of
22 value of interest in Pit Barbecue Partners, LLC. Can you
23 explain that to the Court?
24 A. Well, essentially | used the same metrics
25 regarding Pit Barbecue Partners, LLC. It was my
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1 understanding that the -- after the breakup, the resources
2 of Seaway Smokehouse, including, you know, the working
3 capital, the inventory, and some of the equipment, was
4 used to basically start another business called Pit
5 Barbecue Partners that seemed to be successful, making
6 money, and there was money drawn out by the owners, and we
7 are making -- you know, there was a contention that
8 Mr. Nielsen should be compensated for that in the
9 pleadings, and that"s what 1 tried to calculate using the
10 same methodology.
11 Q. And what was the amount that you calculated?
12 A. $44,900.
13 Q. When you totaled all of the various categories of
14 damages that you"ve testified to, did you arrive at a
15 gross number of loss for Mr. Nielsen?
16 A. 516,891.
17 Q. And did you ameliorate that number by subtracting
18 monies that Mr. Nielsen had already received or been paid?
19 A. Yes. He was paid 68,824, according to what we
20 came up with our analysis, and the net damages would be
21 $448,067 .
22 Q. Have you given the Court the underlying basis for
23 the formulation of your opinion of damages to Mr. Nielsen?
24 A. Yes, | believe 1 have.
25 Q. Have all those opinions been calculated within a
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1 reasonable degree of certainty in your profession as a
2 certified public accountant with designations in business
3 valuation and forensics?
4 A I believe all my -- all my conclusions are all
5 based on reasonable assumptions.
6 Q. Based on the information which was provided to
7 you and the assumptions that you®"ve made that you"ve
8 already told the Court about?
9 A. Yes.
10 Q. Now, make sure I"ve got a complete total of this.
11 MR. VOCELLE: Madam clerk, can you mark this as
12 Plaintiff"s No. 3?
13 BY MR. VOCELLE:
14 Q. Mr. Ferraro, let me show you what I"ve marked as
15 Plaintiff"s Exhibit No. 3 and ask you if you can identify
16 this document.
17 Al Yes. This is a compilation of our billings on
18 this case.
19 Q. And through today, can you tell us what the total
20 amount that you have incurred?
21 A. I have 32.5 hours, my staff had 81.5, the
22 extended amount is 21,633. That includes through today.
23 Q. And you say including through today. Can you
24 educate the Court on how you arrived at the estimate of
25 your time for today, please?
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1 Al I used four hours. | used a half a day.
2 Q. Travel time from Stuart down here, testimony, and
3 back?
4 A And preparation.
5 Q And preparation. Again, can you refresh us as to
6 your rate and the rates for your staff?
7 A My rate was $325 an hour. The staff was billed
8 at $135 an hour.
9 Q. And do you believe those rates to be customary
10 and reasonable within your profession as an accounting
11 firm here on the Treasure Coast of Florida?
12 A Yes, | think it"s probably in the mid range.
13 Q. Now, to be fair to opposing counsel and to the
14 Court, have you and 1 done business before?
15 A Yes. | was hired by you as your expert in your
16 personal divorce case, and | believe 15 years ago there
17 was a commercial case in Martin County.
18 Q. loannides vs. Romagosa?
19 Al Right, which was an interesting case. Which I
20 was hired by counsel in Miami and you came on as
21 co-counsel in the case.
22 Q. And but for those two instances, are those the
23 only instances you can recall where you and | have worked
24 together?
25 A. Correct.
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1 Q. And have you worked with Mr. Gonano before?

2 A. You know, I"ve worked with his father, I ve

3 worked with his brother, but 1"ve never worked with Mr. --
4 Q. Okay. Have you worked with Mr. Crickenberger

5 before?

6 A. No, 1 have not.

7 MR. VOCELLE: Judge, at this time 1°d like to

8 admit as Exhibit 1 the retention letter, Exhibit 2 his

9 report, and Exhibit 3 his compilation of billings.

10 THE COURT: Any objection?

11 MR. CRICKENBERGER: No objection.

12 THE COURT: They will be admitted.

13 MR. VOCELLE: Thank you, Your Honor.

14 THE COURT: You"re welcome.

15 (Plaintiff"s Exhibits 1 - 3 were admitted

16 into evidence.)

17 MR. VOCELLE: If I could just have a minute,

18 Judge.

19 THE COURT: Sure.
20 MR. VOCELLE: Let me just check my notes, Judge.
21 I think those are all the gquestions | have at
22 this time, Mr. Ferraro. Mr. Crickenberger may have some
23 questions for you.
24 THE COURT: Are you ready to proceed or do you
25 want a break to collect your thoughts?
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MR. CRICKENBERGER: Just a quick drink of water,

Your Honor. We didn"t end up with any -- could I have one
minute to run to the drinking fountain?

THE COURT: Why don"t we give everyone a
five-minute comfort break.

MR. VOCELLE: Thank you, Judge,

MR. CRICKENBERGER: Thank you, Your Honor.

(Recess taken.)

THE COURT: We are back on the record.

Mr. Crickenberger, you may proceed.

MR. CRICKENBERGER: Thank you, Your Honor.

CROSS-EXAMINATION
BY MR. CRICKENBERGER:

Q. Sir, we took your deposition just last week. You
recall that?

A. Yes, | do.

Q. Okay. And during that deposition, you stated
that Mr. Nielsen is most likely a statutory employee. Why
are you thinking that he"s not an employee now?

A Okay. 1 think you need to have some context of
what 1 was trying to say and understanding of the law.
Okay .

Any -- to any -- any statutory employee is a tax

term, | believe, or in the context I was referring to it

Electronically signed by Karen J. Perkins (401-119-902-9821)

Indian River Court Reporting LLC - 772.564.6761

fbab616f-f0a0-40f9-bdf8-422cfedb634a





info@ircourtreporting.com

Page 34

1 as a tax term, so if you have a corporation and you

2 provide any services at all, most likely you are an

3 employee of the corporation, and that"s what 1 was

4 referring to as a statutory employee, whether -- you know,
5 for instance, officers of corporations are usually

6 employees, directors are not. Partners are not --

7 partners are not statutory employees.

8 Q. Is there any significance in this case to you

9 whether he"s an employee or not?

10 Al No. Again, I used the term owner"s discretionary
11 earnings, and 1 think that just -- essentially it"s money
12 profit that goes to the owners of the business.

13 Q. Okay. Can we talk about what you brought with

14 you today? Do you have anything in front of you besides
15 your report?

16 Al In front of me or with me?

17 Q. With you.

18 Al I have a notebook, and I made a second copy of

19 the notebook just in case someone was going to refer to
20 it, that we could look at it at the same time, and I have
21 another notebook that essentially has pleadings in it.
22 Q. Okay. So you remember during your deposition you
23 talked about the three boxes of documents you received;
24 right?
25 A. Well, quite honestly, I don"t know if 1 used the
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1 term three, but there was at least one box of documents.

2 MR. CRICKENBERGER: May | approach the witness,

3 Your Honor?

4 THE COURT: You may.

5 BY MR. CRICKENBERGER:

6 Q. I"m going to hand you your deposition. 1"m going
7 to ask you to look at page 48, what 1 have highlighted

8 there under lines 12 and 13. Would you read that for the
9 Court, please?

10 MR. VOCELLE: Improper impeachment.

11 THE COURT: I don"t know what he"s -- 1 don"t

12 know -- are you impeaching him or refreshing recollection
13 or what?

14 MR. CRICKENBERGER: Well, we can talk about

15 reflecting his --

16 THE COURT: Because he"s having him read

17 something, but I don"t know that there"s any question.

18 MR. CRICKENBERGER: Okay, Your Honor, my question
19 was did the three boxes of documents that we"ve talked
20 to -- talked about iIn his deposition, did they make it
21 into that notebook.
22 BY MR. CRICKENBERGER:
23 Q. Is that what you consolidated those three boxes
24 to?
25 Al What I did is I used -- no. What I did is the
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1 tax returns that -- the tax returns and some of the other
2 documents that specifically are in my report are in this
3 book, not all the documents that were produced.
4 MR. CRICKENBERGER: Your Honor, may 1 approach
5 the witness?
6 THE COURT: You may.-
7 BY MR. CRICKENBERGER:
8 Q- 1*d like you to take a look at these three
9 documents and tell me what they are and it you®ve seen
10 them before.
11 MR. VOCELLE: [I"m sorry.
12 MR. CRICKENBERGER: 1I1"m sorry, I didn"t give
13 you -- we don"t have a third copy.
14 MR. VOCELLE: May 1 see what the witness is
15 looking at?
16 MR. CRICKENBERGER: 1I"m sorry. May 1 have that
17 back quickly? 1°m sorry.
18 BY MR. CRICKENBERGER:
19 Q- Take a look at those three documents and tell me
20 iT you recognize what they are and it you®ve seen them
21 before.
22 A. Yes. As a matter of fact, they"re summarized on
23 page 9 of my report.
24 Q- Okay. What is it that we"re looking at?
25 A. These are the U.S. income tax returns of an S
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1 corporation form 1120 as for Timlee Commercial

2 Investments, Inc.

3 Q. Okay. And is it not true that all of the revenue
4 for Seaway Smokehouse goes through Timlee?

5 A I know what you"re trying to say, but I don"t

6 think you characterized it properly. The answer to your

7 question iIs no.

8 Q. Okay. Well, where does the income from the

9 restaurant, where does it go to and where does it flow

10 through?

11 Al Okay. It goes into Seaway Smokehouse. There"s a
12 K-1 that distributes, that reports the taxable income and
13 the distributions to the partners, and Timlee is one of

14 the partners.

15 Q. Okay. So this is -- this is giving you the gross
16 income for years 2019 and 2020; right?

17 A. For?

18 Q For Timlee.

19 A. Yes.
20 Q Did you actually use these or did you just stick
21 with 20187
22 A. I used 2018 because we -- you know, our
23 assumption was that income was siphoned off or expenses
24 were increased after 2018, and a more normalized year
25 would be to use 2018.
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1 Q. Okay. What documents do you have to back up that
2 opinion?

3 A. Well, we don"t have the documents because they

4 weren"t produced by your client, but it"s my

5 understanding, based on the complaint and the judgment,

6 that we could make the assumption that money was siphoned
7 off.

8 Q. We can agree, though, that you had three boxes of
9 documents provided to you?

10 Al Again, the deposition which you gave me, which 1
11 did not have an opportunity to read, it was never provided
12 to me, | asked -- | asked to read it, if you recall, but I
13 did not get a chance to read it.

14 Q. Would you like the Judge to continue this so you
15 can read your deposition, we can come back later?

16 A No. But just to be precise, what you handed me
17 said several boxes. Didn"t say three boxes. Just to be
18 precise.

19 Q. How many boxes were there?
20 Al I don"t recall. |1 know there was at least one
21 that 1 recall.
22 Q. And, in fact, when you were talking about the
23 Clover reports and you talked about going through Clover
24 reports for 2018, you actually had the Clover reports for
25 20197
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A. Correct.
Q. And you didn"t -- you didn"t look at those;
right?
A. Yes, we did look at them and we compiled them.
Q. You told me in your deposition you didn"t look at
them.
A. Well, find the deposition.
Okay. Hold on a second.
Al I believe 1 said | wasn"t sure what we had looked
at. That"s my recollection.
MR. VOCELLE: Page 44, line 5.
MR. CRICKENBERGER: Thank you, sir.
Do you need to see it?
MR. VOCELLE: 1 have it right here.
BY MR. CRICKENBERGER:
Q. I"m going to hand you your deposition, which your

counsel has clearly already read.

Will you read that and see if that refreshes your
memory on whether you had the 2019 Clover reports and you
didn"t look at them. And in fact then you said "I don"t
know what' --

MR. VOCELLE: Can he answer the question that"s
asked, Judge?

THE COURT: Yes. |If you ask him a question, let

him answer.
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1 THE WITNESS: Okay. And the answer in the

2 deposition Is the gquestion was do you have 2019 Clover

3 reports? And my answer was quite honestly, I"m not sure
4 what we had.

5 BY MR. CRICKENBERGER:

6 Q. Okay. Your billing record shows that you had at
7 least two appointments with Mr. Nielsen; iIs that correct?
8 A. Yes.

9 Q. And on your report you show on page 5 -- if you
10 go to page 5 for me.

11 MR. CRICKENBERGER: Your Honor, do you have a

12 copy of this in front of you?

13 THE COURT: What is it?

14 MR. CRICKENBERGER: The copy of his report.

15 THE COURT: Yes.

16 MR. CRICKENBERGER: Okay.

17 BY MR. CRICKENBERGER:

18 Q. So in 2020 there"s $50,000 that you call

19 collection of funds. What is that?
20 A. Well, 1t"s funds that I believe Mr. Nielsen took
21 out of the bank account, out of the Seaway -- I can"t
22 recall whether it"s the Seaway or the Timlee bank account,
23 sitting here today, but he took the $50,000.
24 Q. Mr. Nielsen took the $50,0007?
25 A. Yes.
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1 Q. And he was able to take the $50,000 because he

2 was a signer on the bank account?

3 Al I believe that"s correct.

4 Q. Did you ask him if he was a signer on the account
5 and whether he could just print out these statements on

6 these accounts when you met with him these two times?

7 Al I believe we -- 1 believe he said the accounts --
8 I don"t recall. | don"t recall whether I asked him that

9 or not.

10 Q. Okay. At any point, did you say, "Well, wait a
11 minute, | don"t -- | don"t have the information I need to
12 do this, please get me something else"?

13 A. Well, the bank accounts aren®"t necessarily

14 what -- you know, in other words, we -- to recreate the

15 books -- we weren®"t charged with basically recreating the
16 books. Books were already in existence. They just

17 weren®"t produced. And if we would have had books we would
18 have basically been able to ask intelligent questions, you
19 know, to be able to analyze the expenses.
20 Q. Okay. So what document were you looking for that
21 was not produced?
22 A We were looking for the general ledger. |
23 believe the books were basically prepared on QuickBooks so
24 we probably would have asked for the electronic QuickBooks
25 file so we basically could go through the data in an
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1 efficient manner.

2 Q. Is a balance sheet, is that similar to what

3 you"re referring to, that this information you should have
4 got?

5 A No.

6 Q. What does a balance sheet tell you?

7 A A balance sheet essentially lists the assets and
8 liabilities and owner"s equity of an entity.

9 Q. Okay. And did you look at those records in this
10 case?

11 A. Well, there were some balance sheets. Balance

12 sheets are part of the tax return, 1 think, in "15 and

13 "16, but there was incomplete records.

14 Q. Okay. So is it your testimony you didn"t have

15 available to you 2020 Seaway Smokehouse balance sheets?

16 A No, that"s not my testimony because | believe we
17 had Seaway Smokehouse®s tax return.

18 Q. Okay. And with Seaway"s tax returns you can know
19 what the revenue is; right?
20 Al We know what was reported on the tax return.
21 Q. Okay. Okay. Did you do any investigation that
22 would show that what on the tax return was not true and
23 accurate?
24 A. No, we did not test the revenue for -- we did not
25 test the revenue for any of the subsequent years or any of
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1 the years. We assumed that the revenue reported was

2 probably accurate and we had no way to know that was not

3 accurate without having, you know, daily cash register

4 tapes, without, you know, doing a deep forensic dive,

5 which we did not have the records for.

6 Q. Okay. The Clover reports are those sheets that

7 for every transaction on a credit card you"re referring

8 to; right?

9 A. Well, those are credit cards. | don"t

10 necessarily know if they capture all the cash sales.

11 But one of the other questions is you need

12 essentially the banking records, the Clover reports or the
13 initial source documents, and then you also need the books
14 to figure out whether there®s been any, you know,

15 manipulations to those numbers, and the question is we

16 weren"t -- you know, we weren"t charged with basically

17 having to recreate a set of books for the company. That"s
18 a monumental task.

19 Q. You understand that you"re here to testify as to
20 what damages Mr. Nielsen sustained?
21 A. Correct.
22 Q. 2019 you know what he should have been paid out;
23 right?
24 A I don"t understand your guestion.
25 Q. Well, I don"t understand. Can you explain to me
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1 as a forensic accountant with, 1 don"t know, 44 years of
2 experience, how you can sit here today and make
3 assumptions when you have the actual numbers in front of
4 you, and if you did not have those numbers in front of
5 you, you could have asked for them.
6 Why did you not do the job of a forensic
7 accountant here?
8 A Okay. I believe | did the job. Okay. | believe
9 the documents were asked for several times and not
10 produced. 1 think that"s the, you know, the crux of this
11 case.
12 And the question is that -- you know, the
13 assumption is, okay, that the numbers for -- after 2018
14 have been manipulated to show lower net income, and that"s
15 the reason -- you know, that"s the cause of action, |
16 believe, in this case.
17 Q. Okay. And as you did that, where did you find
18 evidence of that?
19 Al Okay. I didn"t find evidence because we did not
20 have the documents to basically look at. We did have some
21 of the documents, but we didn"t have the documents we
22 basically needed.
23 Q. Okay. And you didn"t ask for the documents that
24 you needed?
25 A Okay. I believe the discovery issues have long
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1 been, you know, resolved in this case that they weren"t
2 produced.
3 Q. Okay. But yet you had -- 1 don"t know, when you
4 say several boxes of documents, | don"t mean to put the
5 number three on it. What would you use? It"s more than
6 two; right?
7 A I don"t know. 1 used the term several meaning
8 probably more than one.
9 Q. Certainly more than what you have in that
10 notebook there?
11 A. Yes.
12 Q. And some of it would be tax returns?
13 A. There were some tax returns.
14 Q. And there was balance sheets?
15 A. Well, again, there®"s a balance sheet on the tax
16 return. I don"t recall that there was balance sheets. 1
17 believe there was some financials for "16 and "17 that we
18 pointed out in our return.
19 But we had incomplete records, okay. Forensic
20 accountants deal with this issue all the time. They have
21 incomplete records or missing records or no records, and
22 they have to make reasonable assumptions and use their
23 skill and experience to basically, you know, come up with
24 a number, and that"s what I believe 1| did.
25 Q. And is it just coincidence that 2008, if we stick
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1 with those numbers, would give Mr. Nielsen the highest

2 damages?

3 A Did you say 2008?

4 Q. 2018, excuse me.

5 Al 2018. I don"t know what"s -- if it"s a

6 coincidence. We used that as basically the base year, you
7 know, it"s but for the -- you know, but for the separation
8 or the breakup, we would think that 2018 would be a

9 normalized representative year.

10 Q. Well, when did the breakup happen?

11 Al I believe it was November -- end of November of
12 2019.

13 Q. Okay. So the breakup is going on the format -- 1
14 don"t know what else you said, but 2018 when all this was
15 going on, that was the best year for you to use, is your
16 testimony.

17 Al Well, that"s the year that 1 basically used.

18 Actually, you know, it did basically show a profit. The
19 following year actually had more sales, but it had less
20 profit, but it had more expenses in certain categories,
21 which we weren"t able to analyze because the records
22 weren"t produced.
23 Q. Did you ask, for instance, you know, 1 need more
24 information on this, can we ask, for instance, is the
25 reason why things -- labor went up in 2019 as we had to
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1 replace Mr. Nielsen?
2 Al I didn"t think any of the -- the records were
3 basically not produced. |If they were produced, we might
4 have been able to make that analysis.
5 Q. Okay. So as you sit here today -- well,
6 regardless of all of the formations of the businesses and
7 how they"re tied together, at the end of the day there is
8 revenue coming in from Seaway Smokehouse; right? You
9 don®"t know where the revenue comes from?
10 Al Okay. Again, if you could be more precise. |1
11 don"t understand what your question 1is.
12 Q. What was Mr. Nielsen supposed to receive, as far
13 as you understand, from the profits of the businesses?
14 A It"s my understanding that he receive a third
15 of -- he would receive 50 percent of what Timlee received,
16 which In effect would have been a third of what Seaway
17 basically paid out. That was my understanding. It"s my
18 understanding there was no written agreements.
19 Q. Okay. So there is -- you would take the profits
20 for 2018; right? You took the profits for 2018, and you
21 used the formula, right, to determine how much Mr. Nielsen
22 should have received in 2018.
23 A Okay .
24 Q. How did you calculate how he was -- how much he
25 was due in 2018?
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Al Well, 1 think I took a net operating income of
Seaway for "18, okay, which is on page 5 of the 1120S.
Okay. They reported net income of $155,490.

Q. I"m sorry, what page was that?

A It"s page 5. In other words, it"s on Schedule M1
of the tax return where it basically says the net income
per books is $155,490.

Q. Okay. So we have the profit, and Mr. Nielsen is
entitled to how much of the profit?

A. Well, Timlee is entitled to 67 percent and
Mr. Nielsen is entitled to 50 percent of 67 percent, which
I guess would be 33.5.

Q. Okay. So we can take the profit and he gets a
third of the profit?

A. Correct.

Q. Okay. So if you know what the profit is in 2019,
you can multiply that by .333 and get what amount he was
due in 20197

Al Okay. But that would assume that that"s not his
damages because we"re basically saying before you got to
that number, there was manipulation by Mr. Mulderrig.
Things were basically siphoned off or expenses were
basically increased or, you know, however it was basically
done, okay, so that wouldn®"t be an accurate way to do it.

That"s the crux of my study.
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Q. Okay. Well, again, 1 ask you, what record do you
have, what testimony do you have? Do you have anything to
back up that statement?

A Other than my skill and experience. The records
weren"t produced.

Q. Okay. And we can agree, can we not, that you
didn"t ask for any more records to be produced?

A Well, 1 think -- my understanding that they were
basically not available to us, and there was additional --
I believe there was additional requests for records which
were not -- which were not answered. 1 think that®"s --
it"s my understanding -- I"m not a lawyer, but it"s my
understanding that there was several additional requests
for —-- in discovery which were not answered.

Q. Okay. So is the answer to your question that is
it true you don"t have any documents, any evidence at all
to back up the assumption that the costs went up because
Mr. Mulderrig was siphoning off money, the word that you
used?

A. Well, that"s the word that was in the complaint.
Okay. I would not have characterized it exactly that way.
I would have basically said that, you know, expenses were
increased, you know, for his economic benefit and other
entities, and -- but -- can you repeat? 1"ve lost track

of what the guestion is.
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1 Q. My question simply is do you have any evidence to

2 back up your assumption that the reason why costs went up

3 was because money was being siphoned off?

4 A. Well, 1 think there is some evidence. 1 think

5 there®s some depositions showing that property and

6 inventory and staff was used by Pit Barbecue, okay. |1

7 believe that was in some of the depositions, If 1"m not

8 mistaken.

9 Q. Okay. So what did you find out? Where did you
10 find that money was taken out of Timlee or Seacoast to go
11 into that business?

12 A Well, essentially for the expenses charged on the
13 books of Seaway, it reduces the profit that Mr. Nielsen

14 would basically be entitled to. That"s how it"s

15 siphoned -- the term siphoned off, that"s how it would

16 basically be used. The records weren"t there, so we can"t
17 make a detailed analysis.

18 Q. Well, you could ask your client, hey, get me the
19 bank statements so | can see these transactions where

20 money was siphoned off; right?

21 A I don"t think the bank statements would basically
22 show that, okay. The bank statements is just a record of
23 money coming in and going out and you would have to

24 essentially create a set of books, you would essentially
25 have to know who all the payees to all the checks were,
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1 okay. Monumental task.
2 Q. Which you didn"t do. Even though you could have
3 come up with a number of a profit for 2019, you didn"t do
4 it; right?
5 Al I don"t think that"s accurate.
6 Q. Okay. Well, correct me if I1"m wrong. Did you do
7 an actual review of 2019 so you know what the profit was
8 in 20197
9 A. We did. We looked at 2019"s tax return, we
10 looked at several records. But we did not have the books
11 and records so we cannot determine what the profit was.
12 Q. Okay. But you could determine if you believed
13 the tax returns?
14 A. Well, we don"t believe the tax returns.
15 Q. Okay. So what reason do you have to not believe
16 the tax returns?
17 Al Well, my experience is when people don"t produce
18 documents, they do that for a reason. You know, in
19 today"s world, literally, okay, the person that"s keeping
20 the books on QuickBooks could essentially email us the
21 stuff or grant access to us with, like, you know, probably
22 four keystrokes.
23 So if people don"t give us the records, usually
24 they don"t give us the records for a reason. And, you
25 know, that"s just kind of like fundamental when you"re
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1 doing financial forensics that you don"t have a perfect

2 world to work in.

3 Q. Have you ever had occasions where clients have

4 come to you, asked you to do a tax return, and they don"t
5 bring anything more than bank statements which shows

6 everything going in and everything coming out?

7 Al I"m sure we have.

8 Q. Were you able to do a tax return for those

9 people?

10 Al Well, we usually would ask what all the expenses
11 were for and identify the expenses to make sure that

12 they"re not personal expenses. Okay.

13 Q. Did you go through that with Mr. Nielsen? Did
14 you -- in these two meetings that you sat down with him
15 did you go through the expenses and see if there was a

16 rational explanation for them?

17 Al Well, his -- yes, we did basically say. He was
18 concerned about the cost of goods sold, which he assumed
19 that food was going into the new entity, okay, food and
20 supplies was going into the new entity. We didn"t know
21 who was on the payroll or how they were basically getting
22 paid. And also outside services. Outside services, you
23 know, we didn"t know what those were.
24 Q. Were you able -- with all your experience and the
25 time that you spent on it, were you able to answer those
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1 questions?

2 A. No, because the work and the information wasn"t
3 available because we didn"t have the books.

4 Q. Okay. But you did not look into 2019 to see if
5 Mr. Nielsen got what he deserved from the profits of 2019;
6 right?

7 A Okay. So the profits that we calculated or the
8 profits that were calculated by -- 1 believe if you look
9 at page 5 of my report, it shows that he received $23,000
10 of distributions.

11 Q. In 2019.

12 A. Yes.

13 Q. And then 2020 he took $50,000 out and was given
14 another $4,496; right?

15 A. Right.

16 Q. And 2021 he received $27,702; right?

17 A. Correct.

18 Q. And you don"t have any evidence to show that

19 these numbers were not correct from these subsequent
20 years?
21 A. well --
22 Q. Either whether you couldn®t do it or you just
23 didn"t do it.
24 A. Right. We, again, didn"t have the records so we
25 couldn®t basically create any evidence that showed it was
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1 accurate.

2 Q. Okay. So as you sit here today, you don"t know

3 what his damages were in 2020 without making an

4 assumption?

5 A. Well, the reason we had to make an assumption,

6 which we think are reasonable assumptions, is that the

7 records weren"t produced.

8 Q. You keep saying that. What involvement were you
9 in the records? When | asked you in your deposition, you
10 said several boxes. Here as you sit here today, you

11 haven®t told me how many boxes there were; right?

12 A Well, my experience is, okay, you know, when you
13 watch the TV shows and you see that, you know, there®s a
14 legal case and they bring in, you know, truckloads full of
15 documents, but it"s not the documents that are basically
16 needed, and that"s really -- you know, that"s really the
17 issue, the fundamental -- the fundamental documents that
18 are basically needed, which are very, very easy to produce
19 but weren®"t produced, and | think that®"s why there was a
20 jJudgment in this case.
21 Q. So it"s not you, it"s Mr. Vocelle didn"t do his
22 Job and give the documents you needed?
23 MR. VOCELLE: Object. Move to strike, Your
24 Honor .
25 THE COURT: Sustained.

Indian River Court Reporting LLC - 772.564.6761

Electronically signed by Karen J. Perkins (401-119-902-9821) fbab616f-f0a0-40f9-bdf8-422cfedb634a





info@ircourtreporting.com

Page 55

1 BY MR. CRICKENBERGER:

2 Q. Okay. So as we sit here today, you know that

3 Mr. Nielsen received $23,329 in 2019; right?

4 A. Right.

5 Q. Do you have any evidence to show that that amount
6 was not proper?

7 A I didn"t -- proper in what regard?

8 Q. Did he receive the amount that he was due? It"s
9 a very easy calculation, right, you take the --

10 Al I believe he was due more, based on my damage

11 study.

12 Q. Okay. How much more do you believe he was due?
13 And what documents did you use to back up that?

14 A Well, the calculations are essentially in my

15 report.

16 Q. Okay. Show us where the calculation that you

17 made for whether he received the proper amount in 2019.

18 Al Okay. Well, again, you have to define proper.

19 It"s not a technical term.
20 Q. Is your goal here to tell the Court what the
21 actual damages are or is your goal here to make an
22 assumption that you can get the maximum amount that"s due?
23 A Okay. My goal is to basically give my opinion as
24 to what | think the damages are sustained by Mr. Nielsen
25 in this case based on assumptions that had basically been
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made because we did not have complete records.

Q. Okay. So you made assumptions for the 2019. You
don"t have any evidence to show that that was not the
amount he was due to receive?

A. well, I believe, okay, the facts and
circumstances, you know, create the evidence. There"s no
financial statement or tax return prepared by Seaway
Smokehouse that has those numbers on it.

Q. How do you know that?

Al Because they produced the -- those tax returns.

Q. Okay. So you went through the records to get
those tax returns, but you don"t know what else was
produced?

A Well, they didn"t produce the general ledger,
which essentially is the -- essentially the books where --

Q. But the general ledger would be where ultimately
you get that income that you®"re putting on the tax return
for the business; right?

Al The general ledger is a document that summarizes
all of the transactions and all of the adjustments that
are basically made to the accounting records for one
period.

Q. Okay. You know Mr. Mulderrig is an accountant;
right?

A Absolutely, yes.
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1 Q. Okay. You know that he did the accounting for

2 all of these entities; right?

3 A. Yes.

4 Q. Were you able to answer the question with what

5 you had iIn 2020 as to whether the 54,000 he received was
6 an accurate number based on the income in 20207

7 A Again, the same answer as "19. It"s my

8 understanding that"s what he either got paid or took,

9 okay. Not necessarily what the amount that was due based
10 on the calculations that we did.

11 Q. Okay. What calculations did you do to show that
12 the 54,000 was not the right number for 20207

13 A. Well, we showed that he should have gotten

14 $52,000 for each one of those periods. That"s the number
15 that we basically calculated.

16 Q. So you made the assumption that nothing changed
17 from 2018 through 20227

18 A. Correct.

19 Q. Okay. So you®re ignoring COVID, for instance;
20 right?
21 A Well, for instance, it"s my understanding they
22 got a PPP loan which they never basically had to expend,
23 or it was essentially on the books, it was on the banks, I
24 noticed, for several -- over several periods. Our
25 conclusion is we did not have the books and records so we
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1 used 2018 as a base period.
2 Q. Okay. So the number that you are putting on
3 damages for 2020 is not based on fact.
4 A. It"s based on the fact of 2018, we think, is a
5 good representative year for calculating damages.
6 Q. IT you had the general ledger, why would you
7 believe the general ledger if you don"t believe any of the
8 other documents that were put in front of you for 2019,
9 2020, 20217
10 Al IT we had the general ledger we would know what
11 items make up the expenses and we could make further
12 inquiries as to whether, you know, it was -- the expense
13 was properly classified and belong to this entity or
14 whether, you know, they were overpaying or —-- overpaying
15 or whether they raised their salaries or a whole myriad of
16 questions, but we"d have the detail. We"d have at least
17 the initial detail, the summarization of expenses.
18 Q. That would have been a good point then if you
19 didn"t have any of this information to put
20 Mr. Mulderrig under oath and take his deposition and see
21 if you can"t get those answers.
22 Did you ever ask to do that so you could give the
23 Judge actual numbers for 2019, "20, or "217?
24 A. I did not. You know, 1 did not ask anyone to
25 take Mr. Mulderrig®s deposition.
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1 Q. Okay. Did you ask anyone to supply you with

2 answers to these questions that I"ve asked you about and

3 you say you can"t answer because you didn"t have the

4 documents?

5 A Again, we did not have the general ledger, we did
6 not have the books and records. They weren"t produced.

7 Q. But isn"t that what a forensic accountant does?

8 When you don®"t have the books you go to a forensic

9 accountant and you say, hey, create the books for me so we
10 know what was going on here?

11 A. Well, again, that would -- again, it"s a

12 monumental task. You know, in other words, it"s tens of
13 thousands of dollars to basically recreate a set of books,
14 especially 1T you don"t have the source documents and you
15 don"t know who"s initially handling the information when
16 it"s very easy just to produce the documents.

17 Q. So it could have been done, it was just too

18 expensive. Therefore, you didn"t do it?

19 A. You know, if someone had basically said, you
20 know, you have an unlimited budget and we can basically
21 jJust have people go through the stuff and people would
22 answer our questions, as a practical matter, if the people
23 in management would not cooperate, there"s just so far you
24 can do without identifying the expenses, knowing what"s
25 going on. You know, just to compile one year, let alone
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1 four years®™ worth of records is a monumental task. It"s

2 just, you know.

3 Q. Did you make any attempts? For instance, when

4 you saw on the news that eggs prices doubled, did you say
5 well, maybe we should see how many eggs were used because,
6 you know, the price doubled and we might want to take that
7 into consideration if we"re going to give the honest truth
8 or the facts?

9 MR. VOCELLE: Judge, 1"m going to object. This
10 has been asked and answered at least ten times.

11 THE COURT: I think we are replowing the same

12 ground, but if you want to ask him about eggs, go ahead

13 and ask him about eggs.

14 MR. CRICKENBERGER: Okay.

15 BY MR. CRICKENBERGER:

16 Q. Do you keep track of interest rates going up and
17 down or other financial conditions in the country?

18 Al I"m aware that they go up and down.

19 Q. So you"re aware that inflation has gotten out of
20 hand and we"re increasing interest rates to try to reduce
21 inflation?
22 A And iIncreasing prices, but the --
23 Q. Correct. You increase costs; right? That"s what
24 the Federal Reserve is doing to slow down the economy,
25 let"s increase costs. Is that not true?
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1 A. Right.

2 Q. Okay. So when you see costs being increased

3 here, it doesn"t make any sense or is this just in a

4 bubble?

5 A. Well, again, okay, we don"t have the records so

6 we don"t know what costs have basically been increased.

7 We don"t know whether, for instance, iIt"s, you know, ten

8 loaves of bread that went up 20 percent or there"s 12

9 loaves of bread at the same price and two went out the

10 door to a different entity.

11 Q. It was your client®"s job, he ordered all the food
12 for these restaurants, right, when he was working there?
13 A That"s my understanding.

14 Q. Okay. Did you talk to him to say, hey, you know,
15 this looks unusual, is this different than what you were
16 doing before?

17 A. Well, he said the -- he said that the cost of

18 goods sold was out of line, it was too high. Okay. But
19 generally he did not have the records or we did not have
20 the records to know the reason why.
21 Q. Okay. All right. So these tips that we"re
22 talking about, that"s No. 3 on your list on page 2; right?
23 A. Yes.
24 Q. Tips, and you"re saying that Mr. Nielsen is due
25 $29,753 in tips.

Indian River Court Reporting LLC - 772.564.6761

Electronically signed by Karen J. Perkins (401-119-902-9821) fbab616f-f0a0-40f9-bdf8-422cfedb634a





info@ircourtreporting.com

Page 62
1 A. Yes.
2 Q. And you base that on the amount that he made in
3 2018, and you run that through the rest of 2019, 2020,
4 2021, 2022; right?
5 A. Correct.
6 Q. Okay. When 1 took your deposition and 1 told you
7 that -- or we talked about Mr. Nielsen no longer working
8 at the restaurant, you remember talking about that, and
9 that it wouldn®"t be -- i1t wouldn®"t make sense to pay
10 somebody®s tips that wasn"t working there. Do you
11 remember that?
12 A Vaguely, yes.
13 Q. Well, as you sit here today and in your opinion,
14 should Mr. Nielsen receive tips for helping customers that
15 he didn"t help and he wasn"t even in the building?
16 A Well, 1t"s my understanding that the other owners
17 weren®"t In the building also, and that the payment was
18 really, you know, a distribution of profit. It was, you
19 know, distributions to the owners.
20 Q. Okay. And distributions to the owners when you
21 were seeing them, they were equally distributed between
22 the three owners; right?
23 A Except Mr. Nielsen didn"t get them after the
24 separation in November of 2018.
25 Q. All right. So he wasn"t there in 2019, you know
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1 that; right?
2 A. Correct.
3 Q. Okay. But even if he was, you"re still making
4 the assumption that the restaurant is going to earn and
5 the tips are going to be equal in 2019 to 2018; right?
6 A Well, 1 think they were actually higher in 2019.
7 We had incomplete records for the rest of the years, but
8 it"s my understanding that they were paid out.
9 Q. Okay. It"s your understanding that Mr. Nielsen
10 received tips in 20187
11 A. Correct.
12 Q. And you don"t have a problem with the percentage
13 of those tips he received in 20187
14 Al I don"t believe so.
15 Q. In fact, you used that 2018 to go forward and
16 assume that he would have gotten those same exact tips for
17 the next four years?
18 A. Well, I used 2018 as the base year for
19 calculations.
20 Q. Okay. But you did -- because you had the 2019
21 Clover reports that"s where the tips are coming from;
22 right?
23 A. Right.
24 Q. And you had those, you just decided not to look
25 at them; is that correct?
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1 Al No. We used them. We calculated them.

2 Q. Okay. But then why didn"t you use them iIn your
3 actual number for 2019?

4 Al Because it was a more conservative number and we
5 used 2019 as the base for everything.

6 Q So --

7 A 2019 would have been a higher number.

8 Q Okay. |If Mr. Nielsen was there.

9 Al Well, based on our assumption that it"s a payout
10 of owner®s discretionary income.

11 Q. Okay. And the restaurants that you deal with,
12 they -- you talked about, are you familiar with this

13 process of the owners taking tips?

14 Al I1"ve never seen that before.

15 Q. Do you know whose idea that was in this case?

16 A. No.

17 Q. Do you know that it was problems with

18 Mr. Nielsen®s customer service that was really the breakup
19 problem we have?
20 MR. VOCELLE: Relevancy.
21 THE COURT: Sustained.
22 BY MR. CRICKENBERGER:
23 Q. Your basing damages for these tips and lost
24 compensation, that would be the assumption that he was
25 working there in 2019, 2020, 2021, 2022; right?
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1 A. He would be working there, but for.

2 But for he attacks customers; right?

3 A But for there was the separation --

4 MR. VOCELLE: Objection. Move to strike,

5 relevancy.

6 THE COURT: 1711 sustain the objection.

7 BY MR. CRICKENBERGER:

8 Q. Did you uncover when you were going through this
9 any of the owners that were receiving tips for times that
10 they were not working in the restaurant?

11 Al Well, again, you have to be more precise about
12 working In the restaurant. It"s my understanding

13 Mr. Mulderrig wasn"t working in the restaurant. But I

14 believe the owners got tips.

15 Q. Who took over for Mr. Nielsen? Do you know that?
16 A. Yes, | do, but I can™"t recall his name.

17 Q. Did that person receive tips?

18 A. I"m not quite sure. So, for instance, I"m not
19 sure who got -- who physically got the tips after 2018.
20 Q. Are you sure that Mr. Nielsen didn"t get them?
21 A. Yes.
22 Q. How are you sure that he didn"t get them?
23 Al We asked him.
24 Q. Okay. But you didn"t ask any questions beyond
25 that, you got the answer that you wanted and you stopped?
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1 Al Also | believe there was a document that was
2 created by Mr. Mulderrig that listed all the payouts and
3 the distributions historically to Mr. Nielsen.
4 Q. Do you have that document with you?
5 Al I don"t believe | have that document.
6 Q. Is that document referred to in your report here
7 anywhere?
8 A. No, it isn"t.
9 Q. So the document you®re talking about, as far as
10 you know, I"ve never seen that document; right?
11 A. I don"t know what you"ve seen, sir.
12 Q. Okay. Did you question whether that was an
13 accurate document?
14 A. Well, it seemed to be accurate and had -- it
15 seemed to tie to the tax returns, 1 believe.
16 Q. Do you know who -- who created that document?
17 Al I was advised that Mr. Mulderrig had created that
18 document.
19 Q. Do you know when he created the document?
20 Al I*"m not sure when he created the document.
21 Q. Do you know why he created the document?
22 A. No.
23 Q. So you have no accurate firsthand knowledge of
24 any of that?
25 A Other than having seen the document.
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1 Q. Okay. But you don"t know with any certainty who
2 did it, why it was done, where it was done, and when it

3 was done?

4 A. No.

5 Q. So it could have been just a -- somebody jotting
6 down numbers during a management meeting to try to make a
7 proposal?

8 A. Well, 1 believe it was an Excel worksheet, looked
9 like.

10 Q. But you don"t have that for us to look at today?
11 Al No, but 1 could probably get it emailed to us in
12 five minutes.

13 Q. Can you get the Clover reports from 2019 emailed
14 to us?

15 A. Sure.

16 Q. Can you bring over the rest of the documents so
17 the Court can verify that you didn"t have the documents?
18 MR. VOCELLE: Judge, 1"m going to object to any
19 production on the fly.
20 THE COURT: 1 agree.
21 BY MR. CRICKENBERGER:
22 Q. Have you ever gone to Seaway Smokehouse?
23 A I1"ve driven by it.
24 Q. When was the last time you drove by it?
25 A I believe in November of "22.
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1 Q. Was it open?

2 Al Not when 1 drove by.

3 Q. Has it been open since November of "227

4 A Quite honestly, 1"m not sure.

5 Q When you"re valuating the worth of a business, do
6 you take into consideration whether that is a going

7 concern, an operating business?

8 A Absolutely. But the premises we"re using on this
9 is but for. In other words, we"re basically saying but

10 for, in this case, you know, the actions of the defendant,
11 that this is what would have happened but for, and so in
12 that context it doesn"t make any difference.

13 Q. So going to this Bizcomp that you put in your

14 report, why are you using a sit-down restaurant? This

15 isn"t a sit-down restaurant, is it?

16 Al No. I understand.

17 Q. Then why are you using that in your numbers?

18 A. I believe -- 1 believe i1t"s the same industry,

19 and I believe the same metrics hold true.
20 Q. Okay. But here you"re confident in the valuation
21 of the business by using -- you used actual revenue
22 numbers for 2019, 2020, 2021 here? Or did you just use
23 2018?
24 A. I used 2018.
25 Q. Okay. So you did not take into consideration
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1 anything that was going on in the business in 20197

2 A. No.

3 Q. 20207

4 A. No.

5 Q. 20217

6 A. No.

7 Q. 20227

8 A. No.

9 Q. Do you agree that a restaurant is more valuable
10 if It"s an up and running enterprise?

11 A. Yes.

12 Q. Is there any spot in Bizcomps when you put into
13 the formula, did you mark this as a restaurant that was
14 not up and operating?

15 A I don"t understand your...

16 Q. I don"t understand either because you"re telling
17 the Court here that a business that is not operating and
18 has not operated for at least four months is worth

19 $127,000.
20 A. Well, first of all, I valued it as of
21 December 31st, 2018. Okay. And we"re essentially saying,
22 you know, but for -- but for the action of the defendant,
23 we believe that the restaurant would still be operating.
24 Q. Okay. And what did you find that supports that
25 but for that leads you to calculate a damage?
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1 Al Well, 1t"s my understanding that the 75

2 allegations in the complaint are assumed to be true.

3 Q. Okay. I understand that. And you understand

4 that we"re here to talk about damages; right?

5 A. Correct.

6 Q. Okay. And do you believe it"s fair to not

7 consider the fact that the restaurant is closed as we

8 currently sit here and tell the judge that it should be

9 valued as a restaurant that was up and operating?

10 A. Yes, because that®"s when -- that®"s when it

11 basically occurred, Mr. Mulderrig had -- and the other

12 partner had control of the business and could basically,
13 you know, direct it one way or the other after that period
14 of time.

15 Q. So it"s your belief that Mr. Mulderrig, who is

16 also a partner iIn this business, turned off his income

17 stream just to spite Mr. Nielsen? Or do you have some

18 explanation of why you believe Mr. Mulderrig did not

19 properly operate the business?
20 Al I didn"t make a study of that.
21 Q. Okay. But the point -- the point is, right, that
22 if you used the 2021 year, that would change the value of
23 the business through this Sunbiz calculation you"ve done;
24 right?
25 Al I don"t believe we had records for 2021.
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1 Q. Okay. How about 20207
2 A. Yes, it would change, but, see, the calculation
3 would be based on normalized income, not the number that"s
4 on the tax return. We"re assuming that the number that"s
5 on the tax return is not accurate and It"s been
6 manipulated.
7 Q. Okay. And you make that assumption without any
8 evidence to back it up?
9 Al Other than the findings of the Court.
10 Q. Okay. What specific allegation are you referring
11 to?
12 A That money was siphoned off.
13 Q. Okay. Do you have the complaint in front of you?
14 MR. VOCELLE: Is there a guestion?
15 MR. CRICKENBERGER: I"m sorry?
16 MR. VOCELLE: Is there a gquestion?
17 MR. CRICKENBERGER: He is looking for something
18 to refresh his memory, I"m assuming. 1 don"t know what
19 he"s looking for up there.
20 THE COURT: Why don"t you move on to another
21 question then since we don"t know what he"s looking for.
22 MR. CRICKENBERGER: Okay.
23 BY MR. CRICKENBERGER:
24 Q. Well, let"s talk about the overcharge of rent
25 number, this 32,882 number.
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A. Yes.

Q. You have looked at the management agreements that
were produced in this case?

A. Yes.

Q. Okay. And do you recall a series of three
management agreements in 20167

A. Correct.

Q. And in that -- in those management agreements, it
talks about the amount of rent; correct?

Al I believe the management agreement specifically

doesn"t use the word "rent™ in it, if I"m not mistaken.

MR. VOCELLE: Speak into the mic, Frank.

THE WITNESS: 1 believe, my recollection is that
the management agreement doesn"t use the word "rent" in
it.

BY MR. CRICKENBERGER:
Q. I"m sorry, | missed that. The management
agreement wasn"t?

Maybe we could do it this way.

MR. CRICKENBERGER: Your Honor, may | approach
the witness, please?

THE COURT: All right.

BY MR. CRICKENBERGER:
Q. I"m going to hand you a document. Can you tell

me if that®"s a management agreement?
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1 MR. VOCELLE: May I see the document, make sure
2 it"s the same one?
3 MR. CRICKENBERGER: Sorry about that.
4 MR. VOCELLE: If you could just ask him to
5 identify it, please.
6 BY MR. CRICKENBERGER:
7 Q. Have you had a chance to look at that?
8 A. Yes.
9 Q. Will you tell the Court, is this titled a
10 management agreement with the date of --
11 Al September 2016.
12 Q. And can you go to paragraph 4, talks about the
13 rent, does it not?
14 A. Yes, there®"s references to a lease in there.
15 Q. Okay. Did you do any research or ask any
16 questions that -- about that management agreement and how
17 it came about?
18 Al Well, 1t"s my understanding that Mr. Nielsen was
19 not aware of this amount and document when -- and that was
20 one of the allegations in the complaint, that rent was
21 being overcharged because the management fee was
22 essentially disguised as rent and the rent that was
23 getting paid to the actual owner of the property was
24 significantly lower than what the management fee number
25 was .
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Q. You"re aware that in 2016 Timlee or Smokehouse --
Seaway Smokehouse did not have a location. This was them

trying to get a location; right?

A. Correct.
Q. And there was a gentleman, the owner of -- don"t
want to get it wrong here -- San Miguel Archangel Treasury

Tours; right? That was the company that had the current

lease on the property; right?

A. Correct.

Q. Okay. And that lease was not assignable;
correct?

A I did not make a study as to whether it was

assignable or not.
Q. Okay. Well, since you"re making assumptions, 1"d

like you to assume that that lease was not assignhable.

Okay?
A. Correct.
Q. So in a situation like that, have you ever been

or had any experience with a company that was negotiating
with a current lease holder to extend a lease?

A. Yes.

Q. Do you agree that it"s generally a better idea
with a business that requires a specific location that you
have more than a one-year lease? Do most restaurants in

your experience have more than a one-year lease?
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1 A. Yes.

2 Q. We talked about in this deposition and you

3 ultimately agreed that it would be better to pay a

4 management fee to Archangel instead of paying the going

5 rate for the rent, which would have been higher than the

6 2,250 number?

7 Al Correct. 1 recall that.

8 Q. So you"re aware that Mr. Nielsen has no ownership
9 in San Miguel Archangel Tours; right?

10 A. Correct.

11 Q. Okay. So what document -- where did it show that
12 any of this money was for the benefit of Mr. Nielsen and
13 not for the benefit of the restaurant to get the lowest

14 rent possible?

15 A. Well, 1 think the issue is that the spread

16 between the $900 in the original lease and the 2250 that
17 was actually paid, okay, was not disclosed to Mr. Nielsen
18 by Mr. Mulderrig, and he was taking additional

19 compensation. Essentially, that was the allegation in the
20 complaint, which | assumed was accurate.
21 Q. Okay. So when you"re calculating damages here, |1
22 don"t want to talk about things, 1"m just talking about
23 damages, when you®"re calculating damages, did you find
24 anything that would lead you to believe or that you could
25 show the Court that it would have been better for the
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1 business to pay the going rate instead of purchasing by a

2 monthly payment to Archangel the lease that was already in

3 place?

4 Al Well, they could have paid Archangel $900 instead

5 of 2250, and then the profit for Seaway Smokehouse would

6 be higher and then -- and Mr. Nielsen would have gotten a

7 third of the higher amount, and 1 believe that"s what the

8 damage number reflects.

9 Q. So if you were a businessman and you had a lease
10 that somebody wanted, and the lease says the rent is $995,
11 the number that you use, It"s not consistent with the
12 actual management agreement or what was paid, but close
13 enough, so do you believe that person would not seek to
14 make some money for them being able to use the lease?

15 A. Of course they would, but I think It"s a

16 disclosure item, and essentially if there®s a finding that
17 that allegation is correct, | believe that my computation

18 is correct.

19 Q. Okay. So where did you find that Mr. Nielsen was
20 damaged by paying Archangel a fee to use their lease

21 instead of just going with the going rate?

22 A. Well, number one, | assumed the going rate was

23 $900. Essentially, 1 think it"s -- it"s a -- a, you know,
24 dispute between the partners. It"s my understanding that

25 whether -- you know, again, it"s a legalism. 1"m just

Indian River Court Reporting LLC - 772.564.6761

Electronically signed by Karen J. Perkins (401-119-902-9821) fbab616f-f0a0-40f9-bdf8-422cfedb634a





info@ircourtreporting.com

© 0 N o o b~ W N PP

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 77

basically opining as to what the calculation is, assuming
that this is what the finding of the Court is, the finding
of the Court is that if he overcharged the rent because,
you know, there wasn"t a disclosure of the difference
between the 900 and the 2250, that"s what my damage
calculation. So that"s all that -- that®"s all that I™m
opining on.

Q. Okay. So, here again, you did not do any
investigation after any other documents that would show
that Mr. Nielsen was actually damaged or that this --
strike that.

Did you find anything that the restaurant could
have proceeded with a rent of $995?

A. Well, I believe —-- 1 didn"t make a study of that.
I just testified as to what 1 did.

Q. Okay. But you know the lease for this restaurant

that you looked at was roughly 900-and-something dollars a

month?
A. Yes.
Q. Do you have any reason to believe that that

number was not lower than the going rate?

A I did not make a study of that.

Q. Okay. So here again talking about damages, do
you have anything to back up your opinion that Mr. Nielsen

was somehow damaged by paying the rent that was due?
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1 MR. VOCELLE: Asked and answered.

2 BY MR. CRICKENBERGER:

3 Q. According to that management agreement.

4 A Again, | believe 1"ve answered that question

5 basically saying the spread between the 900 and the 2250,
6 okay, if the lower amount was paid, the profit would have
7 basically increased In Seaway Smokehouse, so, you know,

8 fundamentally, you know, as part of the deal was the

9 rent"s supposed to be the original amount or a different
10 amount iIn the management agreement and was there a

11 disclosure of that.

12 My understanding is there was a finding of the
13 Court that that allegation that was made by Mr. Nielsen
14 was correct and valid.

15 Q. So are you saying that Mr. Nielsen would have

16 received more money or should have received more money if
17 Seaway Smokehouse did not pay the rent that was due,

18 according to the management agreement?

19 Al I believe that"s what 1"m saying.
20 Q. Okay. So if the money that wasn"t paid in that
21 management agreement, right -- do you know who signed the
22 management agreement?
23 A Lee Mulderrig and Tillman.
24 Q. Do you understand at this point what was going on
25 is the -- they were attempting to find a location for the
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1 restaurant and secure the lowest rent possible; right?
2 MR. VOCELLE: Judge, asked and answered, and
3 relevancy.
4 MR. CRICKENBERGER: Your Honor, 1 don"t
5 believe --
6 THE COURT: You seem to be replowing the same
7 ground over again.
8 MR. CRICKENBERGER: Your Honor, 1 don"t believe
9 I"m getting an answer to the question. He has the
10 document in front of him that shows that the rent that was
11 agreed to by the majority of the partners was $2,250.
12 THE COURT: What"s your guestion?
13 BY MR. CRICKENBERGER:
14 Q. My question is, do you have anything to show that
15 Mr. Nielsen was damaged by paying the rent of $2,025 [sic]
16 as demanded by -- have a memory block on it -- by San
17 Miguel Archangels?
18 So your testimony, Mr. Nielsen would be better
19 off if they were evicted for not paying the rent?
20 MR. VOCELLE: Judge, we"ve rehashed this about
21 ten times.
22 THE COURT: We do seem to be replowing the same
23 ground, but 1711 let him answer this one question and then
24 we" 1l move on.
25 THE WITNESS: I believe 1"ve answered that
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1 question at least twice so far. 1 said it"s the
2 difference between the 2250 and the 900 on a monthly
3 basis.
4 BY MR. CRICKENBERGER:
5 Q. Okay. And my question is, then, do you have any
6 document, any testimony, anything to say that that money
7 did not go to the owners of San Miguel, but went to
8 Mr. Mulderrig?
9 Al So doesn"t Mr. Mulderrig own San Miguel Archangel
10 Tours?
11 Q. He doesn"t.
12 Did you go to Sunbiz or do any investigation to
13 see whether damages were appropriate?
14 A I believe so. 1 think on page 8 of my report it
15 jJust shows that he owns that, and he"s the president. So
16 I believe we did go and look at that.
17 MR. VOCELLE: While he"s looking for that, could
18 I ask our court reporter if she"s doing okay?
19 THE COURT: You doing okay?
20 THE REPORTER: Yes, 1 am, thank you.
21 THE WITNESS: Would this help you if you look at
22 the agreement you"ll see who signed it as president.
23 MR. CRICKENBERGER: I"m sorry.
24 THE WITNESS: |If the agreement shows that he
25 signed it as president.
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1 BY MR. CRICKENBERGER:

2 Q. Who signed it as president?

3 A Lee Mulderrig.

4 Q. Again with Mr. Johnson, who was also a partner;
5 right?

6 A He signed for San Miguel. He was the only one

7 that signed for San Miguel.

8 MR. CRICKENBERGER: May | approach the witness,
9 Your Honor?

10 THE COURT: You may.

11 IT you"re going to show him something, has

12 Mr. Vocelle seen it?

13 MR. CRICKENBERGER: Sorry.

14 MR. VOCELLE: |Is this something that was listed?
15 MR. CRICKENBERGER: Rebuttal. He just said that
16 my client was an owner.

17 MR. VOCELLE: 1 haven"t seen that before, Judge,
18 and I don"t believe it was listed as an exhibit.

19 MR. CRICKENBERGER: 1t"s not listed as an
20 exhibit, Your Honor. What I™"m trying to put in front of
21 the witness is the Sunbiz printout for San Miguel Tours,
22 which Is to rebut his testimony that Mr. Mulderrig is a
23 owner of 1t. It"s just a public record that is available,
24 and 1 offer it to rebut his testimony.
25 MR. VOCELLE: Relevancy.
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1 THE COURT: You"re saying there"s a document that
2 he signed on behalf?

3 So San Miguel Archangel Treasure Tours, Inc., by
4 Lee Mulderrig, president. Okay.

5 MR. VOCELLE: 1I"m not understanding, Judge. He

6 offered the first document. Now he wants to rebut the

7 document that he offered.

8 THE COURT: All right. This wasn"t provided in

9 discovery?

10 MR. VOCELLE: Nothing was provided in discovery.
11 MR. CRICKENBERGER: Your Honor, 1 withdraw the

12 question.

13 THE COURT: Okay.-

14 MR. CRICKENBERGER: With that, Your Honor, unless
15 rebuttal is necessary, | have no other questions for this
16 witness.

17 THE COURT: Any redirect?

18 MR. VOCELLE: 1I1"m sorry, | didn"t --

19 THE COURT: He"s finished --
20 MR. VOCELLE: 1 didn"t hear what --
21 THE COURT: -- with his cross.
22 MR. VOCELLE: May I have a moment, Your Honor?
23 No questions, Judge.
24 THE COURT: Thank you, sir. You may step down.
25 Next witness?
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1 MR. VOCELLE: That"s all the witnesses we have,
2 Judge.
3 THE COURT: Okay. You rest?
4 MR. VOCELLE: We do.
5 THE COURT: You want to take a 30-minute lunch
6 break? 1 do have a trial I"m starting tomorrow so we have
7 to Ffinish this up today. 1 know Chief Judge Schwab does
8 not like it when 1 keep people late, but we"re going to go
9 to 10 p.m. tonight if we need to because | have another
10 trial tomorrow.
11 MR. VOCELLE: No problem.
12 THE COURT: All right.
13 MR. CRICKENBERGER: Your Honor, 1 believe that we
14 can be done now. 1°d move for a judgment at this point
15 that there®s been no evidence presented supported by
16 actual facts to show any damages.
17 THE COURT: You don"t even need to respond to
18 that. 1"ve got a forensic accountant who"s testified and
19 has a written detailed report, so I"1l deny the motion.
20 It"s 12:26. Back here at 1 p.m.?
21 MR. VOCELLE: Fine with me, Judge.
22 MR. CRICKENBERGER: Yes, Your Honor.
23 THE COURT: Give everyone a break. All right.
24 (Whereupon luncheon recess was taken from
25 12:26 p.m. to 1:00 p.m., after which the following
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1 proceedings were had:)

2 THE COURT: We"re back on the record in Nielsen
3 vs. Timlee, 562020CA108. Note the presence of counsel,
4 presence of the parties. Are you ready to proceed?

5 MR. CRICKENBERGER: Yes, Your Honor. The

6 defendant will call Martin Mulderrig.

7 THE COURT: Come on up, Sir.

8

9 WHEREUPON,

10 MARTIN MULDERRIG,

11 called as a witness on behalf of the Defendant herein, was
12 duly sworn by the Court, and in answer to questions

13 propounded, testified as follows:

14 THE WITNESS: I do.

15 THE COURT: Have a seat. Keep your voice up.
16

17 DIRECT EXAMINATION

18 BY MR. CRICKENBERGER:

19 Q. Sir, could you please state your name for the
20 record?
21 A Martin Lee Mulderrig.
22 Q. Sir, what is it that you do for a living?
23 A I"m a public accountant.
24 Q. Okay. And how long have you been a public
25 accountant?
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1 A. 42 years.

2 Q. Were 36 of those years in private practice with

3 Delta Management Group?

4 A. Yes, they were.

5 Q. What is Delta Management Group?

6 A It"s an accounting and tax business.

7 Q. Do you have experience in preparing tax returns

8 for both individuals and businesses?

9 A. Yes, | do.

10 Q. Can you estimate how many personal returns you"ve
11 done over the last 42 years for your clients?

12 A I1"ve probably done iIn excess of seven thousand.
13 Q. And how about business returns? Do you have the
14 same sort of experience with those?

15 A. Yes. Probably in excess of 4,000.

16 Q. Now, in your experience as an accountant and with
17 Delta Management Group, have you ever been asked to do a
18 business valuation?

19 A. Yes, | have.
20 Q. And how many of those, roughly, have you done
21 over the years?
22 A I would say at least 20 or more.
23 Q. Did you ever have a valuation or a tax return or
24 any other document that was rejected by a court?
25 A. No.
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1 Q- Have you ever been denied testimony as a expert
2 accountant by any court?
3 A. No.
4 Q- Has any bank ever questioned or rejected one of
5 your business evaluations you"ve done for a client?
6 A. No.
7 Q- Are you familiar with the bookkeeping and
8 accounting records for the defendant entities?
9 A. Yes, 1 am.
10 Q- And how are you familiar with those?
11 A. I prepared them.
12 MR. CRICKENBERGER: Your Honor, at this point 1
13 would ask, based on Mr. Mulderrig®s experience 1in
14 accounting and experience with these records, that he be
15 considered an expert for his testimony.
16 THE COURT: 1 have told you, never ask that for
17 Judge Schack because Judge Schack said that would be me
18 commenting on the credibility or qualifications of a
19 witness, and that"s not my job.
20 I will listen to what he has to say, but I don"t
21 declare people. Did you hear me declare Mr. Ferraro an
22 expert?
23 MR. CRICKENBERGER: No, Your Honor.
24 BY MR. CRICKENBERGER:
25 Q- All right. So, sir, I"m going to put --
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1 MR. CRICKENBERGER: May | approach the witness,
2 Your Honor?

3 THE COURT: You may.

4 BY MR. CRICKENBERGER:

5 Q. Put in front of you a document. Can you tell me
6 if you"ve ever seen that document before?

7 THE COURT: Has Mr. --

8 MR. CRICKENBERGER: Yes.

9 THE COURT: Good.

10 MR. VOCELLE: Just for the record, Judge, this is
11 a list of the items that we produced, so the Court can

12 take judicial notice. We don"t have any objection.

13 THE COURT: Okay.-

14 THE WITNESS: Yes.

15 BY MR. CRICKENBERGER:

16 Q. Is what counsel just said, this is a listing of
17 the records that were provided in this case?

18 A. Yes.

19 Q. Did you provide or attempt to provide every
20 record that you were requested in this case?
21 A. Yes, |1 did.
22 Q. Does the three or several boxes of documents,
23 does that make sense regarding the volume of documents
24 that you produced?
25 A. Yes.
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1 Q- So the documents you produced were extensive?
2 A I know the first production we produced over
3 10,000 documents. It Filled Charlie Burns, our first
4 attorney"s trunk, the records.
5 Q. Now, the documents that were produced, would
6 you -- if you knew nothing about these business entities,
7 would you be able to take those records and determine the
8 profit or loss of those businesses based on what was
9 produced?
10 A. Yes.
11 Q- Okay. How would you go about determining from
12 the records that were produced the annual profit for the
13 building? For the businesses, excuse me.
14 A I1*d first go through and organize them by year,
15 bank statements, payables, all the drop sheets, Clover
16 reports, and start compiling it.
17 Q. Let"s talk a little bit about this $50,000 that
18 was removed by Mr. Nielsen from the business®"s bank
19 account.
20 Were you given any kind of notice that there
21 would be $50,000?
22 MR. VOCELLE: Objection, Judge. Those are facts
23 that have been admitted. 1t would be improper to allow
24 the witness to go behind those facts at this point iIn
25 time.
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1 THE COURT: 1711 sustain the objection.

2 BY MR. CRICKENBERGER:

3 Q. As far as damages go, did Mr. Nielsen take out of

4 the business®s bank account?

5 MR. VOCELLE: Same objection.

6 THE COURT: As far as -- iIs there any dispute

7 that -- let me just make sure I"m clear and following

8 this.

9 So you say $50,000 was received by Mr. Nielsen?
10 MR. CRICKENBERGER: Yes. It shows on the report
11 from the expert we just heard from.

12 THE COURT: Is that the 52,4967

13 MR. CRICKENBERGER: Your Honor, if you would look
14 at --

15 THE WITNESS: That is part of it, yes.

16 MR. CRICKENBERGER: -- page 5 of the report. In
17 2020 there®s a $50,000 item collection of funds.

18 THE COURT: Okay. So that"s reflected in

19 Mr. Ferraro®s report.

20 MR. CRICKENBERGER: It is reflected in

21 Mr. Ferraro®s report.

22 THE COURT: So that"s not -- that figure is not
23 in dispute.

24 MR. CRICKENBERGER: I didn"t think it was in

25 dispute.
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1 THE COURT: I don"t think anyone®"s disputing it

2 SO0 --

3 MR. CRICKENBERGER: Okay.

4 BY MR. CRICKENBERGER:

5 Q. So for 2020, if you take the $50,000 that

6 Mr. Nielsen took out of the account, you added the $4,496
7 in distributions, did Mr. Nielsen receive the distribution
8 he was entitled to and had previously received?

9 A. Yes.

10 Q. Did he also in 2019, using that same formula of
11 the profits of the business, did Mr. Nielsen -- was the

12 $23,329 he received In 2019 what he was due?

13 A. Yes.

14 Q. That"s based on the same formula that you would
15 use in 2018 to determine how much he was due?

16 Al That"s correct.

17 Q. You take the profits of the entity and you take a
18 third of that and that"s what Mr. Nielsen is entitled to;
19 right?
20 A. Yes.
21 Q. That"s what he"s already received. Before 2018,
22 that"s what he was receiving; right?
23 A. Yes.
24 Q. Before he left in 2019, was there any
25 disagreement that the 2018 numbers were correct, meaning
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1 the tax return, the balance sheet, whatever else was
2 produced?
3 A. There was no dispute of the 2018.
4 Q. Now, did Mr. Nielsen also receive distributions
5 in 20217
6 A. Yes, he did.
7 Q- How much did he receive in 20217
8 A. $27,702.
9 Q- And the same question, using the formula, was
10 that the number that he was entitled to in 20217
11 A. Yes.
12 Q- So the problem with the numbers you get and what
13 Mr. Ferraro shows is you®re actually using the numbers
14 that correspond to 2019, 2020, 20217
15 A.  And 2022.
16 Q- In your testimony that you"re providing here
17 today, are you making any guesses or assumptions or are
18 you testifying to things that you have actual knowledge
19 of?
20 A. I*"m testifying to the actual numbers.
21 Q- And there are documents that support everything
22 that you have -- will be testifying here to today; right?
23 A. Yes.
24 Q- And when 1 say documents, these aren®t documents
25 that were just produced for this Court. You produced a
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1 2019 tax return that went to the IRS?

2 Al That"s correct.

3 Q. And you did a 2020 tax return that you sent to

4 the IRS?

5 Al That"s correct.

6 Q. Is that same for 2020 and "217

7 A. Yes, that"s correct.

8 Q. Have you been notified of any audit or is the IRS
9 questioning any of the tax returns that you submitted?

10 A. No.

11 Q. When you did the books, there was a PP -- PIP

12 loan that the businesses received; correct?

13 A. Yes.

14 Q. And did you account for those records?

15 A. I did.

16 Q. Do you do it in tax return?

17 A. Yes.

18 Q. Did Mr. Nielsen receive his one-third of those

19 PIP loans?
20 A. Yes.
21 Q. Have you done anything with the bank accounts at
22 Bank of America regarding these businesses? More
23 specifically, have you removed or asked anybody to be
24 removed from a signature on the account?
25 Al The Bank of America account which we used to have
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1 for our credit card deposits, which is the one that the

2 50,000 was taken from, after that happened, as he cleaned
3 it out, Jeffrey was a signer, we closed that one down.

4 Q. But you haven®t stopped him from going to the

5 bank and getting any records?

6 A. No.

7 Q. Did in fact the economic situation specific to

8 this restaurant change between 2018 and 20197

9 MR. VOCELLE: Objection, Your Honor. He"s asking
10 the witness to comment on facts on documents that our

11 expert was not provided with to go behind that, and that
12 would be unduly prejudicial if he"s allowed to comment on
13 facts that were not made available through production.

14 THE COURT: First of all, there"s no jury here.
15 1"11 figure out what"s competent, credible evidence and

16 what isn"t competent, credible evidence.

17 And you can"t ignore the 800-pound gorilla in the
18 room, which is that there was a problem with discovery in
19 this case, with the production of documents, and no one
20 can argue with any degree of sincerity that that is not
21 the case.
22 And that"s the reason why the case law"s legion
23 that, you know, striking pleadings, entering defaults is a
24 harsh, even draconian, remedy, and it can have harsh
25 results, so you have to be very cautious about doing that
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1 because, you know, sometimes it does affect how evidence
2 comes out at trial, and in this case | did strike answers
3 and affirmative defenses, entered a default, so that the
4 75 allegations in the complaint are deemed admitted or
5 deemed to be true, including that the plaintiff spent
6 significant time and effort working upwards of 80 hours
7 per week to vastly improve operations and cost controls,
8 and was wrongfully sought to oust him, and was terminated
9 without cause and without notice and without a vote he was
10 removed, and maybe that"s true, maybe it isn"t, but in
11 terms of the law, that"s the effect of a default.
12 And then we have Mr. Ferraro, who -- forensic
13 accountant, testified that he had to make assumptions
14 because documents weren®"t produced, and 1 found that
15 documents weren®"t produced and, like 1 said, it"s a last
16 resort. You try not to do that, but it wasn"t just one
17 order. | think 1 found not just my orders, but Judge
18 Metzger, it was circuit judge after circuit judge, clear
19 unequivocal orders that were blithely disregarded, and
20 I"ve cited this before, it"s page 5 of that transcript of
21 proceedings January 28, 2022, Mr. Burns says, He and I
22 have been friends for 20 years, he"s a good guy, but he
23 doesn"t appreciate the importance of getting these
24 documents to counsel for the plaintiff, but I"ve spoken to
25 him about it, so | had a heart-to-heart conversation with
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him and said I can"t do this any longer. 1 told him I™"m
withdrawing from the case. He"s getting new counsel.

And so documents weren®"t timely produced. So
Mr. Ferraro did the best he could under the circumstances.
And to a large extent to cross-examine Mr. Ferraro was you
didn"t have documents, and you didn"t try to get the
documents, but, you know, court order after court order,
produce the documents.

So he may -- | understand he"s going to testify
as to what he thinks the facts are based upon what he
said. [I1°1l note this, he"s -- you asked Mr. Ferraro, and
he®"s just confirmed, he"s a public accountant, 42 years of
experience, a skilled accountant, but -- so he knows what
he"s doing or should know what he"s doing.

But what struck me was Mr. Ferraro saying in this
day and age you can produce Ffinancial records in four
keystrokes. So all this could have been avoided and we
could have all the complete records, but we didn"t have
the complete records, and it is what it is.

You can ask him about what happened in 2019 or
2020. To the extent that they"re incomplete or partial or
not otherwise available -- fully available to Mr. Ferraro,
1"11 weigh that in determining what the ultimate valuation

1S.

But 1 guess that"s -- their frustration is that
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1 try for -- and this is -- no fault here. You weren"t even
2 on the case then. This all happened prior to your arrival
3 in the case.

4 But efforts, substantial efforts were made to get
5 the right documents to the right people at the right time,
6 and that didn"t happen.

7 So sorry | went off on that tangent, but if you

8 have any questions, go ahead and ask them.

9 MR. CRICKENBERGER: Your Honor, first, if the

10 Court is intending to depend on -- it wouldn"t -- my

11 understanding is this was -- this is not testimony under
12 oath from Mr. Burns, and 1"d ask that the Court not

13 consider that as evidence or would object if that was

14 the --

15 THE COURT: It"s not evidence in this case

16 because all 1"m trying today is damages. It has nothing
17 to do with liability.

18 MR. CRICKENBERGER: Your Honor, 1 understand

19 that, but I"m just -- 1"m troubled by this assertion
20 with -- I mean, certainly no matter who was at fault, I™"m
21 not guestioning anything that the Court did, but the Court
22 most seriously made a statement to the defendant that 1
23 think that the statement understood, which was over
24 $10,000 in attorney"s fees for not producing these
25 documents, and | think ultimately what Mr. Vocelle was
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looking for was to put him in jail for not producing these
documents.

So I"m working under the assumption that the
Court, when you entered this order entering the default
and awarding these attorney®s fees, that if there was any
indication from the plaintiff that at that point the
defendant was continuing to not comply with discovery,
then that would make sense.

But 1 don"t understand that he"s asking -- you"re
asking the Court here to --

THE COURT: I"m completely perplexed. [1"m not
sure where you"re going with this.

I"m going to allow it. 1"m overruling
Mr. Vocelle®s objection. You can adduce whatever evidence
you want to. | just understand that he may have things
available to him that weren®t made available to
Mr. Ferraro.

MR. CRICKENBERGER: Your Honor, maybe 1"m doing a
really bad job of -- my point is when the Court stepped in
at that point --

THE COURT: What point?

MR. CRICKENBERGER: At the point where you
entered sanctions against --

THE COURT: That"s water under the bridge. We"re

done with that. We"re on to damages.
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1 MR. CRICKENBERGER: But we"re not done with that,
2 Your Honor, because every response to my question is well,
3 we weren"t provided with that document. So, | mean,

4 clearly we have a counsel that has experience that knows

5 what to do, certainly after he got the order that the

6 Court -- so, | mean, I"m asking the Court at this point

7 since you made a determination about these documents that
8 you gave the harshest or near harshest sanction that you

9 possibly could that you do not allow the plaintiff to rely
10 on this, oh, I"m using 2018 as a base model because 1

11 don"t have the records.

12 They did have the records and they did not make
13 any effort to, you know, determine the facts of the

14 damages in this case. [I"m not asking the Court to go

15 back --

16 THE COURT: Let"s move on.

17 MR. CRICKENBERGER: Yes, Your Honor. I will move
18 on.

19 THE COURT: Mr. Ferraro didn"t say we didn"t have
20 records. He said what they had, in his view as a forensic
21 accountant, was not fully complete and that the last full
22 complete year that he had was 2018. And he said actually,
23 that was on the conservative side because had he used 2019
24 it would have resulted in a higher number.
25 But that"s -- again, that"s a conflict in the
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1 evidence and testimony | have to resolve.

2 MR. CRICKENBERGER: Understood, Your Honor.

3 BY MR. CRICKENBERGER:

4 Q. So, Mr. Mulderrig, did you put together a report
5 for your testimony to assist the Court in determining the
6 actual amount of damages?

7 A. Yes, |1 did.

8 Q Did you bring that report with you today?

9 A Yes.

10 Q. You have a copy of that report in front of you?
11 A Yes.

12 Q You prepared this report partially to refresh

13 your memory as to the facts of damages in this case?

14 Al That"s correct.

15 MR. CRICKENBERGER: Your Honor, if I may, 1°d

16 like to provide the Court with a copy of the document that
17 Mr. Mulderrig will be referring to in his testimony.

18 MR. VOCELLE: Judge, we object. First, we"ve

19 never seen this before. Second, it was only last
20 Wednesday that Mr. Crickenberger filed a motion to deem
21 Mr. Mulderrig as an expert. We immediately filed an
22 objection. This was brought to your attention at last
23 Friday"s hearing. You said I"m not going to rule one way
24 or the other until 1 hear it.
25 So we are claiming surprise. It"s way beyond the
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1 date listed for disclosure of witnesses. 1 realize that

2 he"s a party, and he can testify as facts -- as to facts,
3 but to now provide us with a report that we"ve never seen
4 at trial and to ask him to comment and give his opinions

5 on this report is entirely inappropriate. We claim

6 surprise, it"s more prejudicial than probative.

7 THE COURT: You"ve been practicing law for a long
8 time. Right?

9 MR. CRICKENBERGER: Yes, Your Honor. We®"ve even
10 been able --

11 THE COURT: Let me finish.

12 Just between you and I, it"s pretty unusual that
13 an expert"s report is produced during the trial. They"ve
14 never laid eyes on it before, and this is the report of an
15 expert, and we have rules and procedures for turning over
16 expert reports, you know, months in advance of a trial.

17 I"ve never -- in my 36 years of practice | have
18 never seen someone pull an expert report out midtrial.

19 Have you?
20 MR. CRICKENBERGER: No, Your Honor.
21 THE COURT: OF course not.
22 MR. CRICKENBERGER: This is not designed to be a
23 expert report. Your Honor has made it clear that you"re
24 not going to make it --
25 THE COURT: You just said it was an expert
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1 report.
2 MR. CRICKENBERGER: This was produced for
3 Mr. Mulderrig to refresh his memory as there®s a lot of
4 numbers in this case that is going back and forth. 1™m
5 not asking that this be introduced into evidence. [I"m not
6 even asking that it be used with the demonstrative.
7 I was just offering a copy of the -- of it to the
8 Court so the Court might have the benefit of looking at
9 the same numbers. But I*m not --
10 THE COURT: Let"s do this: We"ll mark it as
11 Court"s Exhibit 1 for appellate purposes. Okay? So I am
12 sustaining the objection to this coming In as an expert
13 report, but if you give that to me, it will be part of the
14 court file.
15 MR. CRICKENBERGER: Thank you, Your Honor.
16 THE COURT: You"re welcome.
17 (Court™s Exhibit No. 1 was marked for
18 identification.)
19 MR. CRICKENBERGER: May | approach the bench,
20 Your Honor?
21 THE COURT: Yes.
22 BY MR. CRICKENBERGER:
23 Q. All right. So is there anything, any documents
24 that you are going to be referring to or asking the Court
25 to consider that have not previously been provided?
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1 A. No.

2 Q. Do you have direct knowledge of that? Were you

3 the person that actually produced those documents?

4 A. Yes, |1 did.

5 Q. So when 1 look at page 1 of this document, you

6 have -- and 1"ve reproduced page 1 of your document here.
7 A. Page 2.

8 Q. Page 2, excuse me, you have produced this summary
9 similar to what Mr. Ferraro produced?

10 A. I did.

11 Q. And when you looked at the profits for January

12 2009 through 2022, are you actually using documents or are
13 you making assumptions as to those numbers?

14 A There®s no assumptions made in this report at

15 all. Everything comes right off of documents that we have
16 and most of them -- all of them have been submitted.

17 MR. VOCELLE: Judge, 1"m going to have to object
18 because what you"re forcing me to do now is to take this
19 list of documents that 1"ve never seen before and compare
20 it with what was produced to see If they"re the same on
21 the fly during the middle of trial. That"s the Ffirst
22 objection.
23 Second objection is the gentleman just testified
24 that this was his response to Mr. Ferraro®s report. So
25 now we have a gentleman who is acting as an expert by
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commenting on another expert"s report, which is entirely
improper.

THE COURT: It looks like it"s a mirror image of
Mr. Ferraro®s expert report, just with different figures
in it. But again, 1"m not -- this is not being admitted
as an expert report. 1"m not considering this as an
expert report. 1°"m not considering --

MR. VOCELLE: I understand, Your Honor, but he --
that leads to a third objection would be he"s testifying
as to a report that hasn"t been admitted in evidence.

THE COURT: Well, we"ll see. |1 don"t know what
questions are going to follow. But this will be marked as
Court"s Exhibit 1 for appellate purposes, but it is not
coming into evidence as an expert report.

MR. VOCELLE: Yes, Your Honor.

THE COURT: It will not be considered as such.

BY MR. CRICKENBERGER:
Q. So, Mr. Mulderrig, when you -- what method did
you use to determine the profit for either Timlee or

Seaway Smokehouse for 2019? What documents do you use?

Al I used the financial statement as well as the
corporate -- or the partnership tax return.
Q. The financial statement, iIs that something that

you produced?

A. Yes.
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1 Q- Okay. So when you go through the records, you

2 come up with a number here of $56,723. Is that what you
3 are suggesting that Mr. Ferraro should have received

4 between 2019, 20227?

5 A. The expert or Mr. —- I*m not --

6 Q- Let"s forget about the expert. Did you make a

7 determination of how much profits were in 2019 for these
8 entities?

9 A. Yes, yes, | took the profits for all the years
10 and that"s how I came up with my Exhibit A.

11 Q- And what documents again did you use?

12 A. I used the financial statements, which tied up
13 with the tax returns, which were already submitted as

14 evidence.

15 Q- So when you take the net profit and you multiply
16 it by .33, or you take one-third, iIs that what you are

17 suggesting to the Court Mr. Nielsen is entitled to?

18 A. Yes.

19 Q- Is that the same formula that you heard that
20 their expert iIs using to determine?
21 MR. VOCELLE: Again, Judge, he®"s commenting on
22 another expert and he"s not an expert.
23 THE COURT: I"m sustaining your objection. 1711
24 allow him to proffer this for appellate purposes, but I™m
25 not considering his testimony. If he has some fact
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1 evidence that he"s offering as a party or percipient

2 witness In this case that he has personal knowledge of

3 that relates to damages, he can testify to it, but as to

4 methods and methodologies and standard accepted accounting
5 principles and practices to come up with some sort of

6 valuation, 1"m not going to consider it for that.

7 MR. VOCELLE: Thank you, Judge.

8 BY MR. CRICKENBERGER:

9 Q. I"m going to place a document in front of you.

10 Can you tell me what that document is and if you“"ve ever
11 seen it before?

12 A Yes. This is the K-1 that passed through for

13 Jeffrey Nielsen for the 2019 from Seaway Smokehouse into
14 Timlee Commercial Investments.

15 Q. So for those who don"t know what a K-1 is, will
16 you tell us what that document shows?

17 Al The K-1s are for the partners that document the
18 income and expense for years in a partnership. It passes
19 through to the partners. Timlee Commercial Investments is
20 one of the partners.
21 MR. CRICKENBERGER: Your Honor, at this time the
22 defendant would ask to move into evidence as Exhibit 5 the
23 K-1 for Nielsen 2019.
24 THE COURT: Exhibit 5?
25 MR. CRICKENBERGER: This is listed as Defendants*”
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1 Exhibit 5.

2 THE COURT: Got it.

3 MR. VOCELLE: I can"t claim surprise, Judge, so
4 we don"t have any objection.

5 THE COURT: It will be admitted.

6 (Defendants®™ Exhibit No. 1 was admitted into

7 evidence.)

8 BY MR. CRICKENBERGER:

9 Q. So with that document alone, that shows what

10 Mr. Nielsen received in 2009 [sic] distributed from the
11 partners.

12 A This is the pass-through profit that he would
13 have had to pick up on his personal tax return.

14 Q But you don"t do his personal tax return?

15 A. I used to, but I haven"t done it for years.

16 Q. Did you do it in 20197

17 A No, I didn"t.

18 Q. As far as you know, has anybody questioned the
19 accuracy of that document?
20 A. No.
21 MR. VOCELLE: Was this produced?
22 MR. CRICKENBERGER: Yes. It"s something you gave
23 back to us.
24 MR. VOCELLE: Okay.
25 /
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BY MR. CRICKENBERGER:

Q. Put a document in front of you. Can you tell me
what that document is and if you®"ve ever received it
before?

A Yes. This is the year-end balance sheet for

Timlee Commercial Investments.

Q. For what year?

A. 2019.

Q. This was one of the documents that you produced?
A. Yes.

Q. Okay. From this balance sheet does i1t show the

profits for 2019?

A. No, because the way it works, It"s when you have
a pass-through entity like that, it was basically a
flow-through entity so the profits went in, were
distributed out.

Q. Now, in 2019 --

A. Actually, | need to take that back.

This -- part of this is only for -- let me just
look at this. Okay. This does cover the whole year. |1
jJust wanted to make sure.

Q. So what"s the purpose accounting-wise of
generating a balance sheet?
A Well, i1t basically just shows the assets. We

never kept a lot of money in the account. Everything that
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1 went in there was distributed out, any equity. So you can
2 see from the balance sheet that everything was distributed
3 out, whatever went in was distributed out. There"s no
4 retained earnings to speak of, other than the
5 stockholders®™ equity of $94, and that"s also what was in
6 the bank account at the end of the year.
7 Q. When you talk about money going out, that's
8 one-third to Mr. Nielsen?
9 A. Yes.
10 Q. And that"s -- and that"s based off the actual
11 2009 financial records with this balance sheet just being
12 one of them?
13 A. 2019.
14 Q. I"m sorry, didn"t | say? 2019.
15 A. Yes.
16 MR. CRICKENBERGER: Your Honor, with that, 1°d
17 ask that that be introduced into evidence as Defendants*
18 Exhibit 15.
19 MR. VOCELLE: No objection.
20 THE COURT: It will be admitted.
21 MS. RIVERA: 13. Which exhibit was that?
22 MR. CRICKENBERGER: I"m sorry, it"s 13.
23 MS. RIVERA: 13.
24 MR. VOCELLE: We"re not doing them numerically?
25 What did you call first one? Five? And 137
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THE COURT: How are you numbering those?

THE CLERK: Exhibit 5 will be introduced into
evidence as 1, Exhibit 13, balance sheets for 2019, will
be evidence 2.

THE COURT: So the numbering will be sequential
starting with one and going upward regardless of what it"s
marked for identification.

MR. VOCELLE: Understood.

MR. CRICKENBERGER: Understood, Your Honor. Then
I1"d ask that this be introduced as Defendants®™ Exhibit 2,
please.

THE COURT: It will be admitted as two.

MR. CRICKENBERGER: Thank you, Your Honor.

(Defendants®™ Exhibit No. 2 was admitted into

evidence.)

BY MR. CRICKENBERGER:

Q. While they"re looking at that, explain to the
Court what the rent was for Seaway Smokehouse and how did
it come about?

Al All right. When -- in December when we were
trying to put this business together --

Q. December of what year?

A. December of 2015, we were looking for a location,
and that location, 101 Seaway Drive, was available, but it

had been closed down for about eight or nine months.

Indian River Court Reporting LLC - 772.564.6761

Electronically signed by Karen J. Perkins (401-119-902-9821) fbab616f-f0a0-40f9-bdf8-422cfedb634a





info@ircourtreporting.com

Page 110

1 So we contacted the person who had the lease,

2 which was Captain Bob"s, it was Robert Bouchlas, | always
3 say Captain Bob as he went by, and he used to have a

4 sandwich shop in there. So he had been closed down for

5 about eight or nine months.

6 We met with him and we told him we"d like to open
7 up a barbecue restaurant in that location, and he was fine
8 with that, because him being closed down, he had the lease
9 with the owner of the property, which was DeMarco Family
10 Trust.

11 So he told us that --

12 MR. VOCELLE: Objection. Hearsay.

13 THE COURT: Sustained.

14 THE WITNESS: The lease that he had with the

15 DeMarco Family Trust was just under a thousand a month.

16 It was like 992, -82, or something like that. It was just
17 under the thousand dollars a month.

18 He wanted a management agreement with us because
19 the rent was undervalued. 1 mean, for that location, a
20 thousand dollars a month, it would have been triple that.
21 And we knew that because we had looked at other areas
22 around and we wanted that location.
23 So he allowed us to come in. The lease was not
24 assignable with the DeMarco Family Trust, so he allowed us
25 to come in there under a management agreement with him
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where we would pay him $2,000 a month and then he would
pay the DeMarco Family Trust the rent every month.

So that"s the agreement we signed with him in
January, which is in the evidence that we"ve already
produced. That"s -- 1"11 call it Management Agreement
No. 1. That was the first management agreement that we
had, that was between San Miguel Archangel Treasure Tours,
which was Robert Bouchlas, Captain Bob, was the president
of that and that"s who the lease was with, with the owner
of the property.

So we signhed that lease in January of -- or that
management agreement in January 2016 so that we could get
in and start working on the property, setting it up.

MR. VOCELLE: Judge, 1 hate to keep objecting,
but 1 do object and move to strike the testimony.

It"s trying to go behind facts that have already
been admitted, it"s opinion testimony on the value of the
lease would have been triple. He"s not qualified as a
real estate expert. And the entire testimony is based
upon hearsay.

THE COURT: 1711 note that objection. [I"m not

going to strike it. It"s there for appellate purposes,
but whatever weight, if any, | give it, your objections
are noted.

MR. VOCELLE: Thank you.
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1 BY MR. CRICKENBERGER:

2 Q. I"m going to put a document in front of you. Can
3 you tell me iIf you"ve seen that document before and what

4 it is and have you seen it before?

5 Al Yes. I recall this.

6 Q. Now, is this ultimately the document that was put
7 in place after the negotiation for the rent?

8 A No. The one -- number 1 was the First management
9 agreement we had, that was with Captain Bob. San Miguel,
10 he owned San Miguel. That was put in place in January

11 2016. That"s how we got into the building to start doing
12 the work.

13 We entered that agreement with him so that we

14 could lease the premises -- not lease it, but basically

15 pay him the 2,000 a month so we could get in there and he
16 would just -- every month he"d pay the rent.

17 That management agreement stayed in place until
18 April 26, 2016, and what changed was that one of the

19 original partners, Tim Pickering [phonetic], which was
20 part of Timlee, wanted to sell his ownership interest
21 because he"s from Mississippi and it was a lot of travel
22 for him going back and forth.
23 I had contacted Jeffrey Nielsen because 1 knew he
24 knew the restaurant business and he expressed an interest
25 in coming in, but he said that the only way he was going
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to come in there if we got rid of Captain Bob.
Well, the only way to get rid of Captain Bob,
because he had the lease, San Miguel, was to buy him out,

basically buy his company, San Miguel Archangel Treasure

Tours.
Q. Was his company purchased?
A. Yes.
Q. Okay .
Al That"s how the second management agreement. |

negotiated with Captain Bob, and we ended up coming up
with -- he wanted 60,000. We ended up getting him down to
36,800, and we -- that was the deal we did.

We bought Captain Bob out by obtaining San Miguel
Archangel Treasure Tours, Inc. Unfortunately, because
none of the other partners would pay the money, | had to
put it up. So | became the owner of San Miguel Archangel
Treasure Tours as of April 26, when 1 bought him out.

Q. And you bought him out on the demand of
Mr. Nielsen?

A. Yes.

Q. So was Mr. Nielsen aware of what rent was

actually due and paid?

A. Yes.
Q. How much was that rent that was actually due and
paid?
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1 Al The new management agreement, that second one
2 once Bob was bought out, was $2,250 a month, which was
3 basically the 2,000 that he was already charging us and
4 the $250 was accrued interest or interest based on when we
5 had to buy him out.
6 Q. But ultimately there was no overpayment of rent?
7 A No. The amount that was paid every month was the
8 total that was for our rent.
9 Q. And is that reflected in the records of the
10 entities?
11 A. Yes.
12 Q. Is that -- you turned over these management
13 agreements, did you not?
14 A. Yes, | did. 1 just marked them in here one, two,
15 three, four, because there was four of them eventually.
16 Q. But at the end of the day, did Mr. Nielsen object
17 to the location of the restaurant and the rent that was
18 needed to be paid for the restaurant?
19 MR. VOCELLE: Relevance.
20 THE WITNESS: No.
21 THE COURT: Wait.
22 MR. VOCELLE: Relevancy objection.
23 THE COURT: Sustained.
24 BY MR. CRICKENBERGER:
25 Q. All right. So on page 3 of this document that
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you created, what are these numbers on page 3 that you are
using to refresh your testimony, refresh your memory?

MR. VOCELLE: 1I"m sorry, which document are we
referring to?

MR. CRICKENBERGER: 1 did give you a copy of
this, didn"t 1?

MR. VOCELLE: You said "this document.”™ You
didn"t say what.

MR. CRICKENBERGER: Page 3.

MR. VOCELLE: Okay, this one.

THE WITNESS: Page 3, Exhibit A in the document?
BY MR. CRICKENBERGER:

Q. Yes. So tell us what that shows.

MR. VOCELLE: Judge, again, Judge, he"s
testifying to a report, Mr. Crickenberger said to refresh
his recollection. He hasn"t been asked if he has any
recollection to refresh.

MR. CRICKENBERGER: 1I"m sorry, 1711 withdraw the
question. | was trying to move quickly here, but we"ll go
through each one. Okay.

BY MR. CRICKENBERGER:

Q. Does this piece of paper reflect that what you
looked at for 2019, the number 37,771, what does that tell
us?

A 35,771.
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What is that number?

That"s the net income that was reported for 2019.

Q
A
Q. That"s the actual income that was reported?
A Actual net income.

Q Okay. Did Mr. Nielsen get a third of that?

A Yes.

Q. Was there anything that he was entitled to
distribution-wise but his third?

A. No.

Q. Is the same thing holding true or -- this 33,672
number, is that the actual income or profits from these --
this business?

A. Yes.

Q. You are again getting that number from your
actual knowledge of the documents and the transactions
that occurred to produce those documents?

A. Yes.

Q. Okay. So 2021 looks a little different. You
have a payroll protection plan, 41,600. What is that?

A. That was the COVID, some of the COVID relief
money for the closures and everything. That 41,600 is
what we received, Payroll Protection Plan.

But that"s not really income because that was --
that was mine that was received and it was forgiven by the

IRS -- or by, you know, the government, so that"s why the
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1 net income showed, which is what matches the tax return,
2 was the 87,000, but the 41,600 note that we also received
3 that for that year.
4 Q. For full disclosure --
5 A. Yes.
6 Q. -— telling the Court that you received money from
7 the government?

8 A. Yes. We received -- we received that 41,600, and
9 we didn"t -- we didn"t pick it up until 2021. We got it
10 in "20, we got it in "20, but we didn"t pick It up in "20

11 because it was not forgiven. So we recorded it in the
12 year that it was forgiven, which was 2021.

13 Q. Even though Mr. Nielsen wasn"t there as a

14 employee, did he receive the one-third of this in 20217
15 A. Yes.

16 Q. Now, is the same thing true, did you use actual
17 documents from these entities that shows in 2022 a net
18 income of $12,789?

19 Al That"s through July, yes.

20 Q. Have you made a distribution of that money to
21 Mr. Nielsen yet?

22 A. Yes.

23 Q Was he paid his one-third amount?

24 A. Yes.

25 Q Did Mr. Nielsen ever object to you asking for PIP
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[sic] money?
A. No.
Q. Did he ever object when you gave him his

one-third portion of the PIP money?
A. No.
Q. He put that right in the documents. It"s not

hidden anywhere, is 1t? It"s right on the tax return, is

it not?
Al That"s correct.
Q And you gave them the tax return?
A. Yes.
Q Okay. So ultimately when you reviewed this for

your testimony today, when you were looking at damages,
did you find any amount that should have been distributed
to Mr. Nielsen that was not?

A. No.

Q. Who came up with the idea of paying tips out to
management?

Al That was started iIn the beginning of 2018. We
had a meeting in January and Jeffrey Nielsen had suggested
that the working partners should be getting tipped.
Before that we had never given tips out to working
partners. It went to employees.

He suggested that the working partners should be

getting tips also. And Barrachel Tillman, which was three
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1 partners back then, well, so if two agreed then that"s how
2 it went, and they both agreed on that and 1 went along

3 with that. That"s when we started paying out tips in

4 2018, but it wasn"t all the tips. We only paid out a

5 portion because we still paid out tips to the employees.

6 Q. So the -- how was it -- how did you make a

7 determination of how much tips were received?

8 A We would have a meeting and if they suggested

9 that they wanted tips and we had the cash flow, we would
10 pay it out.

11 Q. I"m sorry, a bad question.

12 Day to day, how do you determine how much tips

13 were received so you could split it up?

14 A Well, we -- everything came through our POS

15 system, the Clover system.

16 Q. So you provided each year the Clover documents.
17 A. Yes.

18 Q. And you went with the majority and you paid out
19 one-third of these tips in 2018 to Mr. Nielsen?
20 Al Let me get to my schedule on those tips. We paid
21 out -- so in 2018 --
22 Q. What are you looking at?
23 A. Page 35.
24 Q. Okay .
25 A. Exhibit C.
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Q. All right. So what is this showing happened

here?

A What this shows is that the total Clover tips for
the year was 20,170 -- have to get my -- 174. And we had
paid out 6,555 to employees. And there was a remainder of
13,619 of tips still available, of which Jeffrey Nielsen"s
portion of that would have been $4,562.

He received a thousand dollars in tips in
February and in August -- this is all in "18. In August
he received 4,000 in tips. So he got a total of 5,000 in
tips, but his 33.5 percent allocation based on Clover
would only have been 4,562, but we had cash flow so I
wasn"t looking at it. We were just paying out the exact
amount of tips that were brought in.

Q. But ultimately he was overpaid $438 iIn tips in

20187
A. Yes.
Q. Did there -- was there some sort of event that

happened at the end of 2018 or the beginning of 2019 that
would have changed payouts of tips? Let me scratch that.
When did Mr. Nielsen stop working in the
restaurant?
Al The first week of December of 2018.
Q. Okay. So this 2019 number that -- of tips that

he"s asking that he be paid, that would be tipping
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1 somebody that wasn®"t actually even working in the
2 restaurant when those tips were generated; right?
3 Al That"s correct.
4 Q. Was there any discussion when it came out that
5 this payout of tips was going to go to partners that
6 weren®"t working there, or was it payout to partners that
7 were working?
8 A It was partners that were working partners.
9 Q. And he was not working in 2019, Mr. Nielsen;
10 right?
11 Al That"s correct.
12 Q. Was he working in the restaurant in 2020 when the
13 tips were made in 20207
14 A. No.
15 Q. How about 20217?
16 A. No.
17 Q. So is there any amount of tips that while he was
18 working there that were earned by these entities that he
19 did not receive his one-third share?
20 A. No.
21 Q. In 2018 did Mr. Nielsen ever come to you and
22 question how the tips were being determined?
23 A. No.
24 Q. And these Clover receipts that were generated
25 every day, would that be something that Mr. Nielsen would
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1 see iIf he was at the restaurant?

2 A. Yes.

3 Q. So if Mr. Nielsen was there on any given day in

4 2019, we would be able to look on the POS system, the

5 Clover, and determine the amount of tips”?

6 A Yes, but he could also pull it up on his phone.

7 I think he had an app on his phone, he could pull up the

8 Clover reports.

9 Q. Okay. Did you ever shut him off from access to
10 those Clover reports?

11 A. No.

12 Well, I want to correct that. We changed a

13 provider in -- the problem with Clover is if you use the
14 bank and you change, you have to go and get a new Clover
15 setup, and | think at the end of 2020, beginning of 2021,
16 we switched. |1 think we went to Fiserve, and so we

17 weren®"t going through the other company that we had, so we
18 had to get new Clover equipment. He wouldn"t have had the
19 access to Clover on his phone then because he had to get
20 the new information.
21 Q. Did he ever ask and you denied him access to
22 that?
23 A. No.
24 Q. All right. So | went a little out of order on
25 you, and 1 apologize.
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1 So with this lost compensation, was Mr. Nielsen
2 at any point receiving payment like an employee?

3 A He was getting paid as a subcontractor 1099

4 because he didn"t want it to go through the payroll

5 system. We used ADP. So he wanted to be paid straight,
6 and he got a 1099.

7 MR. VOCELLE: Judge, 1 know you"re considering

8 this as a proffer, but relevancy.

9 THE COURT: Sustained.

10 MR. CRICKENBERGER: Okay.

11 BY MR. CRICKENBERGER:

12 Q. Pardon me, I"m having one of those senior moments
13 here.

14 So he was being paid how much per week?

15 A In what year?

16 Q. In 2018.

17 Al 300 a week.

18 Q. Okay. Was 300 a week always the amount that he
19 was paild or was he ever paid a different amount than $300
20 a week?
21 Al No. 1In 2016 and 2017 he was $700 a week.
22 Q. Okay. How did it come about that his pay was
23 reduced from 700 to $300 a week?
24 A Also in January, that meeting when we were
25 talking about the tips, he wanted to reduce his pay, and
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1 Barrachel Tillman, our other partner, went along so both
2 of them were getting 700 a week. They wanted both of them
3 to get reduced to 300 a week, which saved them on social
4 security and Medicare taxes, and they would get more in
5 distributions.
6 Q. Okay. So the reduction in salary, call it
7 salary, earnings from 700 to 300 was at the request of
8 Mr. Nielsen?
9 A. Yes.
10 Q. Okay. Was Mr. Nielsen working there in 2019 to
11 receive wages?
12 A. No.
13 Q. Did you pay wages to other partners that were not
14 participating in the operation of the business?
15 A. No.
16 Q. Was there ever any contract or any other
17 agreement that following a termination for cause he would
18 be entitled to continue to receive a salary?
19 A. No.
20 Q. So was there any point that we"re talking about
21 today that Mr. Nielsen lost money because he was working
22 in the restaurant and was not paid?
23 A. No.
24 Q. Would the same thing be true, is there any time
25 while he was working at the restaurant that tips were

Indian River Court Reporting LLC - 772.564.6761

Electronically signed by Karen J. Perkins (401-119-902-9821) fbab616f-f0a0-40f9-bdf8-422cfedb634a





info@ircourtreporting.com

© 0 N o o b~ W N PP

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 125

received but he did not receive his share of tips?

A. No.

Q. On page 4 of this, you have a page that"s
regarding business structure. What"s important to
understand about the business structure related to damages
in this case?

A Seaway Smokehouse was made up of the two
entities, Tillman"s International Group, Timlee Commercial
Investments. Tillman"s International Group had 33 percent
interest. Timlee Commercial Investments had 67 percent
interest. Jeff was a 50 percent owner. | was a 50
percent owner up until we brought in Clifford Johnson and
he became 25 percent.

So -- but Jeffrey never changed. He was always
50 percent of Timlee Commercial Investments, and if you
look at the numbers, his total -- his total ownership in
Seaway Smokehouse, which is the main entity, was 33 1/2
percent. He owned a third of it.

Q. Which ultimately meant, and you would agree,
would you not, that at the end of the day Mr. Nielsen is
entitled to one-third of the profits.

A. Yes.

Q. We can go back with the structures and everything
else, but there®s nothing to change that?

A He always -- he always was due 33 1/2 percent.
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1 Q. So in order to figure out how much he owes, you

2 need to know the net profit in 2019?

3 A. Yes.

4 Q. And you need to know how to calculate that by --
5 calculate a third of that?

6 A. Yes.

7 Q. Was that done in 2019? Did he receive his

8 payment as flowing from this business structure --

9 A. Yes.

10 Q. Now, the next page, why did you put this in here?
11 What does this refresh your memory as to?

12 A. Page 57?

13 Q. Yes.

14 MR. VOCELLE: Judge, that"s an entirely

15 inappropriate question. He has to ask him a question that
16 he can"t remember before he can refresh his memory.

17 THE COURT: That"s a good idea.

18 MR. CRICKENBERGER: Okay.

19 BY MR. CRICKENBERGER:
20 Q. Do you remember with accuracy what the total
21 income to the penny was for these entities in 20227?
22 A. Yes.
23 Q. You know that without looking at this document?
24 A. No. I mean, 1 don"t have the numbers memorized,
25 but the document here has a recap of each year.
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1 Q. Okay. So looking at this document, this can
2 refresh your memory to give the Court a accurate number of
3 what the business ultimately made in 20227
4 A. Yes.
5 MR. VOCELLE: Again, Judge, we object. We"ve
6 never seen the document before.
7 THE COURT: Neither have 1. It"s not in
8 evidence, is it?
9 MR. VOCELLE: No. 1It"s a Court"s exhibit for
10 appellate purposes.
11 THE COURT: Okay.-
12 BY MR. CRICKENBERGER:
13 Q. Now, this next page that you have, this says
14 Ferraro & Ferraro balance sheet, so why is his name on
15 this piece of paper?
16 A This is off his report, and | put it in here to
17 show that he had these years available and right off the
18 tax returns and financials which 1 have included also.
19 MR. VOCELLE: Again, Judge, improperly commenting
20 on another expert®s report.
21 THE COURT: Sustained.
22 BY MR. CRICKENBERGER:
23 Q. Without commenting on the work that Mr. Ferraro
24 did, with the documents that were produced, you were able
25 to determine what the -- what the income was for these
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1 entities iIn 2019 through 2022; right?

2 A. Yes.

3 Q. What is a form 1060 or a U.S. return of

4 partnership income?

5 A Form 1065 is the partnership income tax return

6 that Seaway Smokehouse reported its income and expenses

7 on.

8 Q. So, ultimately, how is this used for an

9 individual that is a partner in this business? How would
10 he use this -- this 1065, form 1065?

11 A. Well, the 1065, since it"s a partnership return,
12 the partners that are partners in this partnership get

13 K-1s, which is based on their ownership percentage, and
14 that goes out every year, whether the money"s distributed
15 or not. Any profits or losses on the 1065 go to the

16 partners, just like an S corp.

17 So anything on this partnership tax return would
18 have showed up -- 67 percent of it would have showed up on
19 Timlee Commercial Investments, 33 percent would have
20 showed up on Tillman"s International Group.
21 Q. So if | was a partner, 1 would use this to
22 determine how much was paid out to me in 2019?
23 A. Yes.
24 Q. So I can use then -- put that number on my tax
25 return so I can pay Uncle Sam --
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Al Well, you could take your percentage of it, but
there could be other, you know, items, interest, if
there®s any. Section 179 comes on a different line, but
for picking up the tax, personal taxes, you"re going to
want to take the entity that this passes through to, so
the K-1 that would come from -- generate from this to
Timlee Commercial Investments, that K-1 is the one you"d
pick up on your personal tax return.

Q. We talked about, we entered into evidence the
2009 K-1 for Mr. Nielsen; right?

A. Yes. 2019.

Q. 2019.

At any point has anybody questioned your numbers

with regard to the -- either the K-1 or these form 1060s?

A. 1065s, no.

Q. 1065s.

A. Or K-1s, no.

Q. And just to make sure, nobody is therefore

questioning or nobody has questioned the amount of profits
and the percentage paid out?

Al That"s correct.

Q. IT you use the actual numbers for 2019, "20, "21,
and "22, does that give you a damage number ultimately
different than if you just took 2018 and assumed that

nothing changed in four years?

Indian River Court Reporting LLC - 772.564.6761

Electronically signed by Karen J. Perkins (401-119-902-9821) fbab616f-f0a0-40f9-bdf8-422cfedb634a





info@ircourtreporting.com

Page 130

1 A. Yes.

2 Q. When you were running the restaurant -- was there
3 a point that you actually as an accountant had to come in
4 and run this restaurant?

5 A. Yes, |1 did.

6 Q. Okay. Did you pay yourself when you worked at

7 the restaurant?

8 A. Yes.

9 Q. Did you pay any other partners that were not

10 working at the restaurant?

11 A. No.

12 Q. So without going through each one individually,
13 there was a K-1 and a form 1065 that was generated for

14 2019 for these entities all the way through 20227

15 A Through 2021. We"re under extension for the

16 2022.

17 Q. Gotcha. So just so there can be no

18 misunderstanding, when you went and you did the

19 calculations for the profits of the year 2019 through
20 2022, you have a number of 56,723. What is that number?
21 A That"s the amount that Jeffrey Nielsen was due
22 based on his 33.5 percent interest.
23 Q. Okay. And these numbers, this 23,000, this
24 75,000, this 68,000, that was all money that Mr. Nielsen
25 received?
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1 A. Well, yes. The 75 was a total for the "19 and

2 "20.

3 Q. He chose to take that 50,000 without warning in

4 2020; right?

5 Al That"s correct.

6 Q. Now, the expenses in 2021, were you actually at

7 that point forced to be the one that was ordering products

8 for the restaurant?

9 Al I helped with it. Our working partner, ClifF
10 Johnson, resigned. 1 think it was at the end of April.
11 And unfortunately we didn"t have another working partner
12 to step up, so I had to fill Iin. But we had a
13 manager-type gentleman had been with us, Deandre Gaskins,
14 and he helped. He helped me, yes.

15 Q. Did you pay him?

16 A. Yes.

17 Q. That was a expense that was created because

18 Mr. Nielsen was attacking customers?

19 MR. VOCELLE: Judge, move to strike. Totally
20 irrelevant. It"s not what was admitted in the complaint.
21 THE COURT: It is. 1711 sustain the objection.
22 BY MR. CRICKENBERGER:

23 Q. Was there a reason that you and the other

24 partners asked Mr. Nielsen to no longer be active in the
25 day-to-day management of the restaurant?
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1 A. Yes.

2 Q. What led you to make that decision?

3 MR. VOCELLE: Judge, | object to the -- | object
4 to the question. 1 object to the question. Paragraph 41
5 of the amended complaint has already been admitted, and

6 that"s the law of this case, and he can"t go behind what"s
7 already been admitted.

8 THE COURT: I agree. It is what it is. This

9 case represents the -- is a illustration of the perils of
10 disregarding court orders, and so you"re stuck with what
11 you"re stuck with.

12 MR. CRICKENBERGER: Well --

13 THE COURT: No, we aren”"t going there.

14 MR. CRICKENBERGER: I was under the impression

15 that the -- that what we were doing here today was to

16 determine the amount of damages owed, and | can®"t see how
17 him not being able to work in the restaurant affected the
18 amount that he would receive as damages. | can"t see how
19 you disconnect the two.
20 You"re asking for damages for him working there
21 when he wasn"t working there. I"m just trying to make the
22 Court aware that there was a legitimate reason that this
23 decision was made, and to ask the Court to actually do
24 with 1t, 1t is what it is in the sense that let"s do the
25 damages as they actually existed.
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I understand the decision that the Court®"s made,
and 1"m not asking that that be determined. But what 1™m
asking the Court is to use the actual numbers when
determining damages, and 1 don"t think defaulting on the
allegation -- the second step of that is why we"re here
today, to show damages.

THE COURT: All right. So what you -- | mean,

I —- Mr. Ferraro had a different view of what assumptions
he made, how he extrapolated things out, but for certain
things.

I understand your theory is that he wasn"t there
after a certain date, and you can adduce evidence that he
was not there after a certain date, but you can"t go
into -- I mean, the allegations as admitted in the
pleadings is that he was wrongfully ousted and caused --
without cause and without a vote.

So that"s the allegation that"s been established.
You can establish that he was not there, not working after
a specific date. But to go into things that would be --
even if they were relevant, and they aren®"t, given the
default -- that under a 9403 balancing test we don"t have
to go into the sordid reasons of why they thought he
shouldn"t work there anymore even though he was an owner.
Okay?

MR. CRICKENBERGER: 1 understand, Your Honor.
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1 I"m just struggling with getting -- keep on -- it"s a

2 difficult task, but 1"m doing -- 1"m doing my best, Your

3 Honor .

4 THE COURT: And you"re doing a fine job given

5 that -- you have to play -- you"re the learned

6 professional in this case. You"re playing the hand you

7 got dealt.

8 I guess we all have been dealt a hand, and we"re
9 stuck with 1t. But if you do want to adduce evidence that
10 after this date he did not work there, he was not present
11 there, he did not participate in the business, you can do
12 that.

13 MR. CRICKENBERGER: Thank you, Your Honor.

14 BY MR. CRICKENBERGER:

15 Q. In 2019 through 2022, you have actual knowledge
16 of who day-to-day was in the restaurant working to provide
17 customers food?

18 A. Yes.

19 Q. And iIn 2019, short of the first week in January,
20 was Mr. Nielsen in the restaurant providing any services?
21 A. No.
22 Q. How about in 20207
23 A. No.
24 Q. 20217
25 A. No.
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1 Q. And so far into 20227

2 A. No.

3 Q. You mentioned, | believe, it was Mr. Johnson who
4 resigned from the company?

5 A. Yes.

6 Q. When Mr. Johnson resigned -- and I"m assuming

7 when he resigned he didn"t come to work at the restaurant?
8 A That"s correct.

9 Q Okay. But he was a partner; right?

10 A He"s still a partner.

11 Q Okay. So was -- Mr. Johnson, did he receive any
12 tips for days that he was not working in the restaurant?
13 A. No.

14 Q. Did Mr. Johnson receive his salary for days that
15 he was not working in the restaurant?

16 A. No.

17 Q. Did the fact that you were the only partner, did
18 that create a necessity in 2009 to increase the cost of

19 labor?
20 A. 2019.
21 Q. Did you have to bring somebody else in to replace
22 Mr. Nielsen in 20197
23 A. Yes.
24 Q. Did you have to pay that person?
25 A. Yes.
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1 Q. Did that person receive more than the $300 a

2 week?

3 A. Yes.

4 Q. Is that one of the expenses that went up from

5 2018 to 2019?

6 A. Yes.

7 Q. Now, in 2019 and -- I think 2019 you said you and
8 Mr. Johnson were ordering stuff for the restaurant until
9 he resigned. Did I get that right?

10 A. He was in there all of 2019, all of 2020, and up
11 until, | think it was, May of 2021.

12 Q Okay. And he was ordering food?

13 A Yes.

14 Q. The food was delivered, it had to be paid for?
15 A Yes.

16 Q Okay. Who paid the bills?

17 A I did.

18 Q. Did you notice when you were paying bills that
19 the prices of the food that you were using to generate a
20 final product, were they going up in 20197
21 A Our food costs were increasing exponentially,
22 they were, because the meat prices were going up and our
23 restaurant was proteins, meats, even chickens, everything
24 was going up.
25 MR. VOCELLE: Judge, | objected as to relevancy.
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THE COURT: Sustained.

BY MR. CRICKENBERGER:

Q. So you took that the increase of the cost of
actually buying the product, that ultimately affected the
net profitability of the business?

MR. VOCELLE: Relevancy.
THE WITNESS: Yes.
BY MR. CRICKENBERGER:

Q. And what you are asking the Court here today, are
you not, is to actually consider the 2019 numbers that can
be documented, both with Filings to the IRS and documents
that you produced to the other side?

A. Yes.

MR. CRICKENBERGER: May I approach, Your Honor?

THE COURT: You may. Has Mr. Vocelle --

MR. CRICKENBERGER: Yes, | already showed you
this. Sorry, Your Honor.

THE COURT: I"m just making sure --

MR. CRICKENBERGER: I appreciate you looking out
for me. Keep me out of trouble, please.

BY MR. CRICKENBERGER:

Q. Mr. Mulderrig, have you ever seen this document
before?

A. Yes.

Q. What do you recognize this document to be as
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related to documents?
Al A list of documents that have been submitted.

MR. CRICKENBERGER: Your Honor, 1 would ask that
this be admitted in evidence as Defendants®™ Exhibit 3.

MR. VOCELLE: I believe he already admitted it
without objection.

MR. CRICKENBERGER: Did I?

THE COURT: Can 1 see what it is?

MR. CRICKENBERGER: Yes, of course.

MR. VOCELLE: 1 don"t have any objection.

MR. CRICKENBERGER: It hasn"t been previously
marked. The reason why I1"m asking that this be rebuttal
with regard to documents that were actually produced.

THE COURT: So this is Exhibit 37

MR. CRICKENBERGER: Ask that it be marked as
Defendants®™ Exhibit 3.

THE CLERK: Evidence?

MR. CRICKENBERGER: Yes.

THE COURT: 1It"s a list -- iIt"s got dates that
are cut off, 6/17, is that "20, "21, "22, "23?

MR. CRICKENBERGER: Your Honor, 1 was going to
elicit testimony as to this, but 1711 proffer that this is
the -- this is the organization -- when we -- when 1 came
into this case, iIn the short amount of time, | got from

opposing counsel a -- everything that was produced to them
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to make sure that 1 was not looking at any documents that
hadn®"t been previously produced.

They provided a Dropbox, and this is just simply
a listing of the different items, as the plaintiff's
counsel identified.

THE COURT: That will be next defense exhibit
without objection.

MR. VOCELLE: Correct.

THE COURT: Okay.-

(Defendants®™ Exhibit No. 3 was admitted into
evidence.)

BY MR. CRICKENBERGER:

Q. Now, Mr. Mulderrig, when you -- did | take that
away from you?

A No, 1"ve got it right here.

Q. Okay. As you look down the list, does that
appear to be a complete list of the documents you produced
to the other side to determine damages?

A. Yes.

Q. And from using those documents and those
documents alone, you were able to determine that there is
no money due to Mr. Nielsen as a distribution as partner?

Al That"s correct.

Q. Were the documents -- are the documents that you

used to determine the amount of rent that was actually due
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1 and paid, is that information contained in that list of

2 documents that were produced?

3 A. Yes.

4 Q. How about the tip information? Is there

5 information that would allow the plaintiff®s expert to

6 determine what tips were paid to his -- Mr. Nielsen in any
7 years?

8 A. Yes.

9 Q. He was not paid and is not owed, as far as your
10 understanding of your agreement as partner, to any tips

11 that were received when he was not working there?

12 Al That"s correct.

13 Q. So instead of this 29,753 number, that number --
14 so that"s why on here when you summarized this for your

15 testimony here today, you came up with zero amount due for
16 the overcharge of rent?

17 A. Yes.

18 Q. And all that can be determined from the documents
19 that were produced and are shown to be produced in that
20 list?
21 A. Yes.
22 Q. Okay. Payout to management, does this zero
23 number, does that represent that Mr. Nielsen was not --
24 was paid all the tips he was due for the times that he was
25 working?
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1 A. Yes.

2 Q. But you admit that you didn"t pay him for when he
3 wasn"t working there; right?

4 Al That"s correct.

5 Q. Loss of compensation. 1 think I asked you, but

6 just to reiterate, was there any contract or any agreement
7 or anything between the partners that once they stopped

8 working there, that they would still get paid?

9 A. No.

10 Q. Now, this loss of -- this loss of interest in Pit
11 Barbecue, a number $44,000, from the documents that were
12 produced, documents that were requested, is there anything
13 to show that any money went from either Timlee or Seaway
14 Smokehouse towards the -- this was a barbecue truck pit;
15 right?

16 A. Right, the Pit Barbecue Partners? No. No monies
17 went from the Seaway Smokehouse to Pit Barbecue Partners.
18 Q. How did the money -- where did the money come

19 from to buy this truck and to attempt that business?
20 Al Vernon Dixon and 1 and CIiff put the money in as
21 loans.
22 Q. So was Mr. Nielsen ever entitled to any money
23 from there?
24 A. No.
25 Q. Did the -- did this investment of your money and

Indian River Court Reporting LLC - 772.564.6761

Electronically signed by Karen J. Perkins (401-119-902-9821) fbab616f-f0a0-40f9-bdf8-422cfedb634a





info@ircourtreporting.com

Page 142

1 your partners® money in this barbecue truck, did it affect
2 the business of Seaway Smokehouse at all?

3 A. No.

4 Q. This wasn®"t a truck that was parked at that

5 location; right?

6 A No. It was a separate location.

7 Q. So you weren"t siphoning off the customers from
8 the Seaway property with this truck?

9 A. No.

10 Q. So is the reason why you have zero as a loss of
11 value of interest in Pit Barbecue, is that because

12 Mr. Nielsen never invested any money, never had anything
13 to do with Pit Barbeque?

14 A. That, and he was never a partner involved in

15 that.

16 Q. Did he ever work the truck?

17 A. No.

18 Q. All right. So this last section that you“re

19 being asked to pay damages on, are you familiar with this
20 computer program, the Bizcomps?
21 A I wasn"t until 1 saw It in the other report.
22 Q. Once you saw It in the other report you made
23 yourself familiar with what it is?
24 A. Yes.
25 Q. Okay. What is it?
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1 MR. VOCELLE: Objection, Judge. He just said he

2 wasn"t familiar. This is surprise testimony. He"s not an

3 expert. He can"t comment on another expert"s report.

4 THE COURT: 1711 sustain the objection.

5 BY MR. CRICKENBERGER:

6 Q. IT you were doing a business evaluation and you

7 were using Bizcomps, would you use actual valid numbers to

8 put into that, to generate the outcome?

9 MR. VOCELLE: Objection to the question, Judge.
10 He"s not an expert and he can®"t comment on a hypothetical
11 expert question.

12 THE COURT: Sustained.

13 THE WITNESS: I did a business evaluation.

14 MR. CRICKENBERGER: When the judge says

15 sustained, you need to stop talking.

16 THE WITNESS: Okay.

17 BY MR. CRICKENBERGER:

18 Q. Okay. Let"s look at it a different way. Is the
19 business generating any money now?

20 A. No.

21 Q. Now, in your work as a accountant, did you ever
22 hear or did you ever give goodwill to a business that was
23 defunct?

24 A. No.

25 MR. VOCELLE: He"s asking for an opinion, Judge.

Indian River Court Reporting LLC - 772.564.6761

Electronically signed by Karen J. Perkins (401-119-902-9821) fbab616f-f0a0-40f9-bdf8-422cfedb634a





info@ircourtreporting.com

Page 144
1 Move to strike.
2 THE COURT: Sustained.
3 BY MR. CRICKENBERGER:
4 Q. What do you value the business Seaway Smokehouse
5 as today from your personal knowledge, not as an expert,
6 but of a accountant and somebody that participated in
7 running this?
8 MR. VOCELLE: Objection. That does call for an
9 expert opinion. A layperson is not qualified to value a
10 business.
11 THE COURT: 171l sustain the objection. He
12 can -- for appellate purposes he can proffer the
13 testimony.
14 BY MR. CRICKENBERGER:
15 Q. Let me ask you this: |Is there any revenue coming
16 in for 2022 that would be available to distribute to
17 Mr. Nielsen?
18 A. 2023 or --
19 Q Excuse me. 2023.
20 A. No.
21 Q. So year that we"re in.
22 A No.
23 Q. Did you have to make decisions following
24 January 28th as it regards -- in regard to who was going
25 to be employed by the business and who was going to be
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1 responsible for different tasks in the business?
2 A. What date was that?
3 Q- After Mr. Nielsen®s departure in 2018, was there
4 a need for the other partners to step iIn?
5 A. Yes.
6 Q. Did -- were you comfortable with the experience
7 that Mr. Johnson had in the restaurant business?
8 MR. VOCELLE: Relevancy.
9 THE COURT: Sustained.
10 BY MR. CRICKENBERGER:
11 Q- Did you see Mr. Johnson do anything to
12 artificially inflate the cost of the goods sold?
13 A. No.
14 Q- Did you ever see Mr. Johnson do -- let me ask
15 you -- trying to stay within the rules here. Give me a
16 second so Mr. Vocelle doesn®"t have to object to me.
17 MR. VOCELLE: 1 wasn"t objecting to you, just
18 your questions.
19 BY MR. CRICKENBERGER:
20 Q- When was the last day that Seaway Smokehouse was
21 open for business when you were a partner in It?
22 A. At the end of October 2022.
23 Q- Since that time, has Seaway Smokehouse had the
24 ability, to your knowledge, to generate any revenue?
25 A. No.

Indian River Court Reporting LLC - 772.564.6761

Electronically signed by Karen J. Perkins (401-119-902-9821) fbab616f-f0a0-40f9-bdf8-422cfedb634a





info@ircourtreporting.com

© 0 N o o b~ W N PP

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 146
Q. Why is that?
MR. VOCELLE: Relevancy.
THE COURT: Sustained.
BY MR. CRICKENBERGER:
Q. Your personal opinion, what do you believe Seaway

Smokehouse and Timlee is or should be valued at as we
stand here today?

MR. VOCELLE: Objection. Calls for an opinion,
Your Honor.

MR. CRICKENBERGER: 1I1"m asking for a lay opinion
of a manager of a restaurant, Your Honor.

THE COURT: Well, you asked that question, he
objected, | sustained it. Now you"ve just asked another
permutation of the exact same question.

Again, 1711 allow him to proffer it for appellate
purposes.

MR. VOCELLE: Understood.

THE WITNESS: Right now, it"s only worth the
equipment that"s in there. 1 would say right now it"s
probably worth probably around 75,000.

BY MR. CRICKENBERGER:

Q. Have you removed any of the equipment from the
Seaway Smokehouse since January of 201872

A. No.

Q. Have you done anything to purposely reduce the
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1 earning capabilities of Seaway Smokehouse?

2 A. No.

3 Q. IT you were torpedoing on purpose Seaway

4 Smokehouse, that means you would also be torpedoing your

5 own investment; right?

6 Al That"s correct.

7 Q. Did you invest in this restaurant to make money?

8 A. Yes.

9 Q. IT it was possible for you to make money today,
10 would that be something that you would prefer or would you
11 prefer that it"s not making any money?

12 A I prefer the operation making money.

13 Q. Was there anything Mr. Nielsen did to affect the
14 value of the business?

15 MR. VOCELLE: Relevancy.

16 MR. CRICKENBERGER: Talking about the worth of

17 the business, Your Honor.

18 MR. VOCELLE: It goes behind the allegations that
19 have been defaulted.

20 THE COURT: 1711 sustain the objection. You want
21 to proffer something for appellate purposes, you can.

22 Can 1 ask a question before it slips my mind?

23 MR. CRICKENBERGER: Absolutely, your Honor.

24 THE COURT: So, Mr. Ferraro testified to a value
25 of $127,000, and he testified, as | understand it, that he
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1 looked at comp sales, but he also looked at price to
2 income ratio and seller®"s discretionary earnings and those
3 ratios and came up with that value. But he referenced
4 that there was an offer of $150,000 or they admitted in
5 the pleadings a value of $150,000, and he actually took
6 the more conservative value of 127,000, not 150,000, but
7 where in the pleadings is the $150,000 valuation? Is it
8 in the complaint or is it in an answer or is It somewhere
9 else?
10 MR. VOCELLE: I don"t recall off the top of my
11 head, Your Honor.
12 THE COURT: You don"t have to find it now, but
13 maybe before we conclude someone can point me to that. Anm
14 I imagining that or did he say that?
15 MR. VOCELLE: No. He said that.
16 THE COURT: Okay. AIll right. I"m sorry.
17 BY MR. CRICKENBERGER:
18 Q. Has a offer been made to you to purchase Seaway
19 Smokehouse?
20 A. No.
21 Q. Do you have Seaway Smokehouse, or do you know if
22 Seaway Smokehouse is listed for sale?
23 A. It"s not.
24 Q. Do you have as we stand here today any ownership
25 in Seaway Smokehouse?
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A. No.
Q. What happened to your ownership in Seaway
Smokehouse?

MR. VOCELLE: Relevancy.

THE COURT: 1711 sustain the objection, let you
proffer an answer for appellate purposes, if you want to.

THE WITNESS: 1 sold my interest.

BY MR. CRICKENBERGER:
Q. Why did you sell your interest?

MR. VOCELLE: Same objection.

THE COURT: Same ruling.

THE WITNESS: 1"m an accountant. It was -- | was
putting in 80, 90 hours a week trying to run the
restaurant and do my accounting work. Was too much for
one person.

MR. VOCELLE: 1Is this something that we produced?

MR. CRICKENBERGER: It is.

MR. VOCELLE: We have it. We"ve seen it before,

Judge.
MR. CRICKENBERGER: May I approach, Your Honor?
THE COURT: Sure.
MR. CRICKENBERGER: Do you want me to ask every
time?

THE COURT: No. As long as Mr. Vocelle and

Mr. Gonano have seen whatever it is you"re handing the
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witness, 1"m fine. You don"t have to ask.
MR. CRICKENBERGER: All right.
BY MR. CRICKENBERGER:
Q. Sir, can you take a look at that document and

tell us what it is?
A. It"s a lease agreement.
Q. Okay. What were the parties to that agreement?
A. Seaway Smokehouse, LLC, and Timlee Commercial
Investments, Inc.
Q. The date of that April 1st, 2019?
A. Yes.

MR. CRICKENBERGER: Your Honor, 1 would ask that
this document be moved into evidence as Plaintiff"s
Exhibit 4. 1t"s No. 1 on our exhibit list.

MR. VOCELLE: Let me just check one thing, Your
Honor .

MR. CRICKENBERGER: 1It"s defendants®™ exhibit.

MR. VOCELLE: Before | say yes or no, we"re just
looking for something, Judge.

We"ve seen it, Judge.

THE COURT: And? Any objection?

MR. VOCELLE: He was moving it into evidence? No
objection. No objection.

THE COURT: It will be admitted.

MR. CRICKENBERGER: Thank you. Set that one
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aside for me, please.
(Defendants®™ Exhibit No. 4 was admitted into
evidence.)
BY MR. CRICKENBERGER:
Q. Let me put a document in front of you. Tell me
if you"ve ever seen that document before.
A. Yes.

Q. Okay. And what is that document?

A. Lease agreement.
Q. A lease agreement between who?
Al DeMarco Family Trust and San Miguel Archangel

Treasure Tours, Bob Bouchlas, president.

MR. CRICKENBERGER: With that, Your Honor, 1
would ask that that be moved into evidence as Defendants®
Exhibit 5.

MR. VOCELLE: That"s the "09 lease?

MR. CRICKENBERGER: Yes.

MR. VOCELLE: No objection.

THE COURT: It will be admitted.

MR. VOCELLE: 1°11 have a relevancy objection.

(Defendants®™ Exhibit No. 5 was admitted into
evidence.)
BY MR. CRICKENBERGER:
Q. I"m going to hand you a document. Would you take

a look at it, tell me what it is and if you"ve ever seen
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1 it before.
2 Al Timlee Commercial Investments balance sheet as of
3 December 31st, 2016.
4 Q. Is that a document that you created?
5 A. Yes.
6 Q. You created that in the course of normal business
7 as a bookkeeper/accountant for --
8 A. Yes.
9 Q. -— Timlee?
10 MR. CRICKENBERGER: Your Honor, 1°d ask that that
11 be moved into evidence as Defendants®™ Exhibit 6.
12 MR. VOCELLE: We object as to relevancy, Your
13 Honor. This document is dated December 31st, 2016. It
14 doesn"t go to anything in the case. Mr. Ferraro®s
15 extrapolations were based upon a 2018 valuation.
16 MR. CRICKENBERGER: Your Honor, the importance
17 here of going back all the way to 2016 is it"s our
18 intention to produce -- or to ask that balance sheets from
19 2016 through 2020 be admitted as a business record that
20 was in the normal course of business, but this goes
21 expressly to damages, Your Honor, with regard to what
22 we"re trying to show is -- unlike the plaintiff, we"re
23 trying to show the entire period, 2016 through 2020, so
24 I"m going to be asking that this balance sheet be
25 introduced into evidence.
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1 MR. VOCELLE: Judge, that would assume that this
2 gentleman is testifying as an expert and has some

3 different opinion than Mr. Ferraro, and it"s irrelevant

4 because he can"t testify to that.

5 MR. CRICKENBERGER: I"m just asking whether he"s
6 seen this document before and --

7 MR. VOCELLE: But it has to be admitted for a

8 purpose. Not just by itself.

9 MR. CRICKENBERGER: Your Honor, if it"s not

10 obvious, the purpose of this -- iIn entering these

11 documents into evidence is to contend -- or to deal with
12 the contention of their expert that he did not have the

13 records in front of him to come up with actual damage

14 calculations.

15 That"s the heart of what we"re talking about here
16 today, and if I --

17 THE COURT: Were those produced in discovery

18 prior to Mr. Ferraro --

19 MR. VOCELLE: Yes.
20 THE COURT: 1 thought what you were saying was
21 that the gravamen or thrust of what you"re saying is
22 consider the 2019 figures rather than the 2018 figures
23 because you were looking at 2019, 2020, the more recent
24 stuff. What does 2016 tell us?
25 MR. CRICKENBERGER: I just -- just I want to show
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1 the continuity of the bookkeeping records that were done.
2 This would show that there is no changes in assets, there
3 was nothing sold from the company, there was nothing

4 distributed to the company. 1 just think that it"s

5 important that this Court have the full spectrum of all

6 the financials that are available for this business to

7 work the damages.

8 THE COURT: I"m looking at Mr. Ferraro"s report

9 and starting at page 10 he goes from 2016 through 2020.

10 2016 is in there.

11 MR. VOCELLE: Okay.

12 THE COURT: So it"s not like this is something

13 that isn"t -- wasn"t considered in the expert®s report, is
14 it?

15 MR. CRICKENBERGER: Well, Your Honor, actually,
16 it"s to show what was produced, what was not considered by
17 the expert, in lieu of let"s find the best year possible,
18 let"s make that our base year, let"s make the excuse that
19 we don"t have the documents and try to hold out as
20 legitimate damages estimates. We"re just asking that the
21 actual documents be --
22 THE COURT: All right. 1711 admit it. Although,
23 Mr. Ferraro didn"t say he -- that he didn"t have documents
24 from "16, "17, and "18. He actually said "18 was pretty
25 complete and that he had less reliance on "19 and "20
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1 because there were incomplete or missing records and that
2 he could have actually used 2019 and it would have
3 resulted in a more -- a higher figure and that he actually
4 went with the more conservative figure because that"s the
5 one he had the most confidence in because it was complete
6 records for that year.
7 That"s my recollection of the testimony.
8 MR. CRICKENBERGER: Simply the reason why 1 would
9 like the Court to --
10 THE COURT: All right. Go ahead. 1 ruled.
11 MR. CRICKENBERGER: Okay. Thank you, Your Honor.
12 THE COURT: I"m going to give people a comfort
13 break, if they need to, iIf you"re going to be reading
14 documents for the next five minutes. So we"ll give you
15 guys a comfort break. We"ll be iIn recess for ten minutes.
16 (Recess taken.)
17 THE COURT: All right. You ready to proceed?
18 MR. VOCELLE: We"re just looking at what he wants
19 to introduce, Judge.
20 THE COURT: That"s why I took the recess.
21 MR. VOCELLE: 1 understand. We were in the
22 restroom and looking for something else as well. 1 don"t
23 mean to waste the Court"s time, Judge.
24 THE COURT: I mean, if there"s like a 2016
25 document, is it something different than --
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1 MR. VOCELLE: No, no, no. The "16 is okay. We

2 don"t think we have anything past "19. That"s the thing.
3 THE COURT: I guess my question is are we going

4 to spend a lot of time putting in records that are all

5 consistent with Mr. Ferraro®s report? He has columns with
6 2016 financial statements, reported income, total income,
7 interest expenses, payroll advances, prepaid rent,

8 accounts.

9 All those figures from 2016 are in there, so do I
10 need a piece of paper? Or are you putting the piece of

11 paper in from 2016 saying, aha, Frank, you got the numbers
12 wrong?

13 MR. CRICKENBERGER: No, Your Honor. And 1 was

14 going to -- with our conversation with the 2016, 1

15 understand the Court"s position so at this point the only
16 thing we"re talking about is records from 2019 on.

17 THE COURT: All right. So, again, he"s got

18 figures for 2019. Payroll advances, 3946; security

19 deposit, 1,489. |IT it"s in his report, why do 1 need to
20 see documents from 2019 that are already in the report?
21 MR. CRICKENBERGER: They"re not in the report.
22 That"s the purpose of presenting these documents that I
23 want to show in evidence what was available to him and
24 what he chose to use, so that"s the whole purpose of this
25 is.
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1 THE COURT: All right. So I would need to find

2 that they were timely provided. Obviously, if they were

3 provided after he did his report, that might be a

4 different issue. Or that they are relevant to something

5 that you would include iIn a valuation that wasn"t included
6 in a valuation?

7 MR. CRICKENBERGER: Your Honor, just to make it

8 clear, these are all documents that were provided to us by
9 the plaintiff, documents they had from this production

10 back in --

11 THE COURT: Okay.-

12 MR. CRICKENBERGER: Again, the relevance argument
13 here is that these are documents that the Court can use to
14 show what the actual damages were that Mr. Ferraro did not
15 include iIn his report.

16 THE COURT: He said there were at least a box,

17 maybe a couple boxes of documents, so he may have seen

18 these and determined that they weren"t germane to his

19 analysis.
20 MR. VOCELLE: Judge, not to interrupt the Court,
21 we don"t have any objection to documents that we produced.
22 Mr. Gonano was in charge of that, and we don"t think that
23 we have anything after 2019. So that"s what we were just
24 trying to clarify. |If we do, and we produced them, we
25 don"t have an objection to them. You can consider them
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1 for whatever purpose you deem necessary.

2 MR. GONANO: There is an employee handbook iIn the
3 stack that 1°ve never seen before.

4 MR. CRICKENBERGER: That"s the sole document.

5 MR. GONANO: That"s fresh. Then there®"s a letter
6 in there that, you know, it was produced, whether, you

7 know, whether we"re going to object to it or not remains

8 to be seen.

9 THE COURT: So would an employee handbook be

10 something that a forensic financial accountant would look
11 at and say, aha, they only get a ten-minute break for

12 lunch so 1"m going to value the business at 20 percent

13 less? What"s in the employee handbook that would be

14 relevant on damages?

15 MR. CRICKENBERGER: The employee handbook lays

16 out what the expectations are for both employees and

17 pseudo employees, partners, and this just goes to the fact
18 that it was agreed upon with its employee manual that if
19 certain people did certain things, it was going to result
20 in their ability to work in the restaurant, and that"s
21 simply what we"re trying -- what 1"m backing this up as
22 foundation to the reason why there should have been no
23 tips paid out following 2018, and why there should be the
24 other category, which was wages, why wages should not have
25 been considered as damages from 2019.
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1 MR. VOCELLE: And I understand what he"s trying
2 to do. We would object that it belies the defaulted

3 allegations and therefore would be improperly admitted

4 because it would not be relevant.

5 THE COURT: Okay. All right. Well, let"s see

6 what he does.

7 MR. VOCELLE: Okay.

8 THE COURT: 1711 cross that bridge when 1 get to
9 it.

10 MR. VOCELLE: Yes, Your Honor.

11 THE COURT: So you know, it is 3:30 and you don"t
12 have 14 people standing in the hallway waiting to testify,
13 do you?

14 MR. CRICKENBERGER: No, Your Honor. 1"m just

15 trying to get these documents in so we can wrap this up.
16 THE COURT: Just wanted to make sure.

17 MR. VOCELLE: We don"t have any problem with the
18 balance sheets through "19, but we can"t find that we

19 produced anything after that.
20 MR. GONANO: Reproduced it. Reproduced. We"re
21 only giving back what was given to us, Judge. That"s the
22 reality.
23 MS. RIVERA: We just separated out the discovery
24 with the production that was sent.
25 MR. VOCELLE: Okay.
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1 Judge, to save time, we don"t object to the

2 balance sheets. We will have an objection to the

3 handbook .

4 MR. GONANO: And perhaps the letter.

5 MR. VOCELLE: And the letter.

6 THE COURT: |Is someone going to ask a question?

7 MS. RIVERA: 12 dash 2019, Timlee and SS balance

8 sheets include --

9 MR. GONANO: We"re fine with the balance sheets.
10 It"s not an issue. It"s the management agreement and the
11 letter that we"ll deal with if they come up.

12 BY MR. CRICKENBERGER:

13 Q. Sir, take a look at that document. Could you

14 tell the Court if you®"ve seen i1t before and what it is?
15 A. Balance sheet as of March 31st, 2020, for Seaway
16 Smokehouse, LLC.

17 Q. That was 2020; correct?

18 A. That"s correct.

19 Q- And that document was one of the documents that
20 you produced?

21 A. Yes.

22 Q- Is that a document that was made in the ordinary
23 course of business?

24 A. Yes.

25 Q- Is it a document that information on is true and
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1 correct, to the best of your knowledge?

2 A. Yes.

3 MR. CRICKENBERGER: With that, Your Honor, 1°d

4 ask that be admitted as Defendants® Exhibit 6.

5 MR. VOCELLE: We have no objection to the balance
6 sheets.

7 THE COURT: It will be admitted.

8 (Defendants®™ Exhibit No. 6 was admitted into

9 evidence.)

10 BY MR. CRICKENBERGER:

11 Q. While he"s looking at those, I"1l ask you to look
12 at these three documents, if you would, and tell me what
13 they are and if you"ve seen them before.

14 A. Yes.

15 Q. Okay. What are these documents?

16 A These are the corporate tax returns for Timlee

17 Commercial Investments for "18, "19, and "20.

18 Q. Okay. So does this document show the net profit?
19 A. Yes.
20 Q. And so that would be for years 2019 where he said
21 he couldn®t determine gross profit?
22 A. Yes.
23 Q Same thing with "20?
24 A. Yes.
25 Q Same thing with "21? Or excuse me, we only
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1 have --

2 Al "21"s not here.

3 Q. Just so it"s abundantly clear, you provided 2019,
4 2020. Excuse me. 2018, 2019, 2020 tax returns for

5 Timlee.

6 A. Yes.

7 Q. And you can simply take that tax return and take
8 a third of the income on that tax return?

9 Al Half of this for Jeff Nielsen.

10 Q So he"s entitled for half of this?

11 A. Yes.

12 Q. Okay. And was he paid half?

13 A Yes.

14 Q. Sir, take a look at this and if you could tell

15 us, do you recognize that document?

16 A. Yes.

17 Q. What is I1t?

18 Al This is the weekly pay sheet that 1 kept where 1
19 used to put in to ADP, so employees™ hours and any manual
20 checks that we had to put in, have ADP put in, we wrote
21 them manually, but we had to put them in through ADP.
22 Q. So ultimately this is a list of employees on that
23 date?
24 A. Yes.
25 Q. What date is on --
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1 Al Well, these are each week we paid, Sunday through
2 Saturday, so each week was a pay period.

3 Q. Each week in what year?

4 A This goes all the way back to when we started.

5 This year here is, looks like -- let me look at

6 the employees. This looks like 2018. This looks like

7 2018. 1 just looked at the names of the employees.

8 Was Mr. Nielsen listed on there?

9 A. No.

10 Q. All right. 1711 take that back.

11 THE COURT: Why don"t 1 just do this: Why don"t
12 I just go in my office and do some work and you guys come
13 and get me when you"ve figured out what it is that you"re
14 going to do with your trial.

15 MR. VOCELLE: He showed me an exhibit. We didn"t
16 object to it. Now he"s looking for another one.

17 MR. CRICKENBERGER: Your Honor, I just have one
18 last item, if | may.

19 BY MR. CRICKENBERGER:
20 Q. Sir, will you take a look at this and tell me if
21 you recognize that document.
22 A. Yes.
23 Q. Okay. What is that document?
24 A That was the -- a part of the lease from the --
25 that was the CPIl increase that Captain Bob had in his
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1 lease which brought it up to $999 a month. And that

2 started October 1lst, 2014, and it went through

3 September 30th, 2019.

4 Q. Is that document associated with the transaction
5 you talked about earlier to bring in Archangel so you

6 could extend a lease that did not have a -- that was not
7 assignable?

8 A. Yes.

9 THE COURT: I thought you said you had one more
10 thing.

11 MR. CRICKENBERGER: Yes. [I"m sorry. Your Honor,
12 I move to introduce this lease into evidence as --

13 MR. VOCELLE: No objection.

14 THE COURT: It will be admitted.

15 (Defendants®™ Exhibit No. 7 was admitted into

16 evidence.)

17 BY MR. CRICKENBERGER:

18 Q. How did the departure of Mr. Nielsen affect the
19 business as -- just In regard to damages?
20 MR. VOCELLE: Relevancy, asked and answered.
21 THE COURT: Sustained.
22 BY MR. CRICKENBERGER:
23 Q. IT you were asked to produce -- in addition to
24 what you already produced, if you were asked to produce
25 the bank record for any of these entities, would you do
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1 S0?
2 MR. VOCELLE: Judge --
3 THE WITNESS: Yes.
4 MR. VOCELLE: -- calls for speculation. It"s a
5 little late for that.
6 THE COURT: That ship sailed a long time ago.
7 BY MR. CRICKENBERGER:
8 Q. Why ultimately do you have iIn what you produced a
9 amount of $28,357? Is that an amount you"re admitting
10 that is owed to Mr. Nielsen?
11 A. Yes.
12 Q. Where does that amount come from? Where is that
13 entitlement to that amount coming from?
14 A It comes from the profits for the years which are
15 added to the value of the Seaway Smokehouse, and that was
16 a value that"s a value that was taken as end of 2021, and
17 so that was 104,000 between those two and then less the
18 payments that he received for distributions in the two
19 years of "19 and "20.
20 Q. Just to be clear, in 2019 was distributed 23,000?
21 A. Yes.
22 Q. And change. $75,000 and change in 20207
23 A. "20 was 52,496, so the total for those two years
24 was the 75,825.
25 MR. VOCELLE: Judge, we move to strike that

Indian River Court Reporting LLC - 772.564.6761

Electronically signed by Karen J. Perkins (401-119-902-9821) fbab616f-f0a0-40f9-bdf8-422cfedb634a





info@ircourtreporting.com

Page 166

1 testimony as being inconsistent with the admitted

2 allegations in the complaint.

3 THE COURT: 1711 sustain the objection.

4 BY MR. CRICKENBERGER:

5 Q. Okay. Beyond the $28,000, is there anything

6 that"s based on the records that you produced that would

7 show Mr. Nielsen"s entitlement to a number any greater

8 than that?

9 A. No.

10 MR. CRICKENBERGER: Your Honor, I don"t have

11 anything else at this time.

12 MR. VOCELLE: Your Honor, in light of the Court"s
13 instruction that it would grant Mr. Crickenberger leeway
14 with a proffer, | accept that.

15 With regard to any substantive matters that

16 Mr. Mulderrig testified to that the Court may be

17 considering, | would move to strike any and all such

18 testimony as being Improper opinion testimony, based on

19 hearsay, inconsistent with the admitted allegations of the
20 complaint, irrelevant, and otherwise unreliable.
21 And I have no questions of Mr. Mulderrig.
22 THE COURT: Okay. Thank you, sir. You may step
23 down.
24 Any other evidence or withesses?
25 MR. VOCELLE: None from the plaintiff.
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1 MR. CRICKENBERGER: None from the defendant, Your
2 Honor .

3 THE COURT: Okay. All right. Prepared for

4 closings, brief closings?

5 MR. VOCELLE: Yes, Your Honor.

6 THE COURT: How much time do you think you"ll

7 need for closing?

8 MR. VOCELLE: Five minutes.

9 THE COURT: Okay.-

10 MR. VOCELLE: Ten minutes, maybe.

11 First, Judge, before 1 get to the damages, we

12 have moved for dissolution of Timlee. The allegations of
13 the complaint have been admitted, and pursuant to Section
14 607.1433 Florida Statutes, we would move for a judgment of
15 dissolution of Timlee. There"s a procedure in the

16 statute, a certified copy of the judgment has to be sent
17 to the Secretary of State and things like that.

18 We"ve also moved for a dissolution of Seaway

19 Smokehouse under 605.0705. That"s the section that
20 applies to LLCs, and again the allegations have been
21 admitted.
22 With regard to damages, Your Honor, for the
23 record, 111 remind the Court that all of the allegations
24 of the amended complaint have been admitted. That
25 includes allegations in paragraph 41 that Mr. Mulderrig
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1 and Mr. Johnson, together with San Miguel, siezed control
2 and excluded Mr. Nielsen and ousted him from the premises,
3 that there was a cessation in distributions, and it"s been
4 admitted that they ceased making any distributions to

5 Mr. Nielsen after July of 2019.

6 In paragraph 44 through 50, those are the

7 allegations of self-dealing. The fact that there were no
8 meetings held, that he was excluded from the premises.

9 Allegations of San Miguel was an alter ego of

10 Mr. Mulderrig and siphoned off funds under the guise of

11 management fees, which iIs the management agreement that we
12 were talking about that"s been admitted.

13 That the amounts paid to San Miguel were for no
14 explainable reason other than the continuing siphoning off
15 of funds for Mr. Mulderrig"s own purposes, self-enrichment
16 at the expense of Seaway Smokehouse, Timlee, and the

17 plaintiff.

18 With regard to the allegations about the barbecue
19 trailer, paragraph 47, Mr. Mulderrig siphoned additional
20 funds to purchase that property, and that they caused
21 Seaway Smokehouse significant expense, including, but not
22 limited to, the purchase of a mobile kitchen trailer.
23 All of those allegations have been admitted, and
24 that was the basis upon which Mr. Ferraro in part
25 formulated his opinions.
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1 Paragraph 49, capital expenditures were expended,
2 damaging the liquidity.

3 Paragraph 50, they opened the second location,

4 siphoning off more funds. The usurpation and funneling of
5 corporate opportunities to benefit Mulderrig caused damage
6 to the plaintiff, which was the trailer that we talked

7 about.

8 That they continued self-dealing and to

9 personally profit from money siphoned from Timlee and

10 Seaway Smokehouse, which damaged the plaintiff in excess
11 of $30,000.

12 I just want to comment briefly on Mr. Ferraro®s
13 testimony. He did testify he looked at the tax returns.
14 He looked at the balance sheets. What he said was, |

15 wasn"t provided the detail and the details in the

16 QuickBooks because if you say you paid somebody a hundred
17 thousand dollars a year to mow your lawn but there's

18 nothing in the detail to back that up and you really

19 siphoned that money off, what he said was that that was
20 something that could have been accomplished in four
21 keystrokes, they could have simply emailed it.
22 So it wasn"t that he didn"t look at all these
23 broad categories of documents. He wasn"t provided the
24 detail that he needed to drill down to determine, based on
25 the allegations of the complaint, if monies were siphoned
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1 off, how much monies.

2 So he did the best he could with the conservative
3 year of 2018, which was the one he had the detail for, and
4 extrapolated forward.

5 So with all due respect to Mr. Crickenberger®s

6 attempt to belie Mr. Ferraro"s deposition through

7 Mr. Mulderrig, Mr. Mulderrig didn"t add anything to what

8 Mr. Ferraro already did, other than to reemphasize that he
9 didn"t get into the details.

10 So we are asking the Court for dissolution of a
11 corporation, dissolution of an LLC, total damages to

12 Jeffrey Nielsen of $448,000 -- $448,067, together with

13 Mr. Ferraro"s fees as an expert in this case of $21,633,
14 together with an award of all taxable costs to be

15 determined at a later hearing, and 1 don"t believe we had
16 a statutory claim for fees.

17 So that will be the relief that we"re seeking,

18 Your Honor.

19 THE COURT: Mr. Crickenberger.
20 MR. CRICKENBERGER: With that all being said, 1
21 think that the Court saw my struggling with this weird
22 situation where we have a default and then damages, and
23 I"m not questioning the fact there was an allegation made
24 that money, for example, was siphoned off for this food
25 truck. The Court ruled on that.
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1 We are now at a point where | believe it"s proper
2 what should be shown to the Court is, okay, show me what

3 was removed or what was siphoned off, show me a document,
4 show me a piece of evidence of what was siphoned off so I
5 would be able to know the damages.

6 And as you saw, there was -- that calculation

7 just simply -- there was no evidence to exist that existed
8 that he siphoned off any money. Therefore, we got his

9 testimony, as we did today, was 1| saw absolutely nothing.
10 That"s what he testified when 1 asked him to the damages,
11 show me a piece of paper, show me some testimony, | can"t.
12 It was always, | wasn"t -- | didn"t have the documents

13 that were -- that | needed to do that.

14 Ignore -- I mean, | don"t think that -- I mean,
15 it"s common knowledge, and there was testimony there, that
16 Mr. Nielsen had incredible access to the day-to-day

17 transactions of this. At one point, the testimony was

18 from Mr. Mulderrig that he could pick up his phone and

19 there was an app on his phone that shows the day-to-day
20 tips that were received from this Clover.
21 So what 1 expected and what 1 thought the Court
22 would expect was, okay, give me a list of tips that were
23 received while Mr. Nielsen was working here that he
24 doesn"t pay. In other words, what was his damages.
25 And, again, there was the same thing. There was
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1 not a piece of paper or any other evidence that was put in
2 front of the Court that there was any damage from this

3 alleged siphon, not a show of any -- a penny of anything

4 coming out.

5 So I understand that there is the allegation, but
6 we"re at the second part of the damages and there is

7 simply no damages.

8 Same thing with the rent. There is an allegation
9 of, you know, what was done with the rent, and I

10 understand that and again I"m not challenging that, but

11 we"re here, we"re at the point of, okay, what was the rent
12 supposed to be, was there a legitimate reason for that

13 rent to be that way, and was the rent paid. What was

14 there any damages? Was there any overpayment of the rent?
15 We looked at how the -- how this rent calculation
16 came to be. Mr. Mulderrig went through how it was

17 necessary to enter into this agreement to secure the

18 location on a lease that was very favorable. There®s no
19 argument that was made, no evidence presented that $999
20 for a freestanding restaurant on Seaway, one of the most
21 traveled roads in Fort Pierce, it was a good deal. He was
22 not damaged by it. Actually, he was -- he benefited from
23 that. That was how we were able to get profits that were
24 distributed to him, profits that would distribute to him
25 even after he left.

Indian River Court Reporting LLC - 772.564.6761

Electronically signed by Karen J. Perkins (401-119-902-9821) fbab616f-f0a0-40f9-bdf8-422cfedb634a





info@ircourtreporting.com

© 0 N o o b~ W N PP

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 173

So there was no evidence that is before the Court
that shows any damage to Mr. Nielsen.

Same way with the tips paid out. There"s not
a -- there was this allegation that 1T he was there, maybe
it would make some sense. But, you know, okay, the
allegation i1s that they received tips.

But certainly, 1 don"t think that this Court is
willing to go as far as to -- even ask the Court or beg
the Court not to go as far as the whole back damage that
somehow Mr. Nielsen was damaged by the fact that he did
not receive tips when he was not working there. | mean,
that seems pretty common sense to me, as does the loss of
compensation.

I mean, you heard evidence of how it came about
that it was actually Mr. Nielsen"s request that it be
reduced for -- to benefit him for tax purposes. But,
ultimately, there was not a lick of evidence that was put
in front of this Court that there was a day that
Mr. Nielsen worked that he wasn"t paid for.

So all of these is just a taking advantage of,

and 1 can understand how this -- how this was done. |1
mean, | would do it myself if I had this case. | would
not invest thousands -- tens of thousands of dollars iIn a

expert for a party that has shown that they"ll never show

up for anything and -- you know, so clearly what happened
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1 was either he was directed to only do 2018, but he made

2 it -- or that he made a choice.

3 Either way, whether he was directed or made a

4 choice, it led to the fact that as we stand here today,

5 again, there"s no deposition testimony that they"re asking
6 you to consider, there®"s not a document that they"re

7 asking you to consider, it is simply 2008 [sic], Judge,

8 let"s imagine that things did not change from 2008 [sic]

9 to 2019 and from 2019 to 2020.

10 It would certainly be a disservice if this Court
11 was to park Its common sense at the -- when considering

12 this and not understand, 1"m sure, the Court can use its
13 own experiences with inflation and the struggles that, you
14 know, businesses are going through to actually hire and

15 retain employees.

16 Regardless, even if -- 1 know that the Court

17 knows this, and 1 know that the Court can use its common
18 sense on this, but even further, the Court can look at

19 what was produced, it was just opinion testimony that was
20 over and over testified to that this was made with
21 assumptions instead of actual knowledge, and despite his
22 going back to 1 didn"t have the document available, 1
23 didn"t have the document available, ultimately that was at
24 the end of the day a choice that he made, even with his
25 own client.

Indian River Court Reporting LLC - 772.564.6761

Electronically signed by Karen J. Perkins (401-119-902-9821) fbab616f-f0a0-40f9-bdf8-422cfedb634a





info@ircourtreporting.com

Page 175

1 I mean, there"s -- there is no -- 1 think we"re

2 in agreement that he did not hold up the bank to get this
3 $50,000 out of the account. So everybody knows if he has
4 the power to get $50,000 out of the bank account, he has

5 the power to ask for a statement out of those bank

6 accounts which he could have provided to Mr. Ferraro if

7 there was actually any wish to find the truth here.

8 But what is actually happening is they identified
9 2018 as what would possibly be best for Mr. Nielsen, let"s
10 ask the Court to accept that and in lieu of we don"t have
11 any facts to support the opinion of the expert at all. It
12 may be his opinion, but 1 think the Court should look

13 farther to see how that opinion was arrived at.

14 And clearly it wasn"t arrived at by looking at

15 the documents and creating opinion that is based on actual
16 fact instead of assumption after assumption.

17 With that, Your Honor, 171l rest.

18 MR. VOCELLE: Just very brief rebuttal, Your

19 Honor .
20 Let"s be clear about Mr. Ferraro. He was told
21 everything iIn this complaint was true, and just one
22 example, In the complaint it says the management fees were
23 siphoned off and put in Mr. Mulderrig®s pocket. He
24 assumed that as true. That"s what®"s admitted in the
25 complaint.
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With regard to 2018, he said yeah, | got 2019,
and it would have been a higher number. 1 went back to
"18 because it was more conservative. 1 couldn™t use "20

and "21 because 1 had incomplete records.

So I understand the Court can weigh the
credibility of witnesses and can decide whether or not
damages are warranted. |1 would -- point of clarification,
if the Court decides that Mr. Nielsen is entitled to
damages, even though Mr. Crickenberger has withdrawn from
representation of Mr. Johnson, he"s still a named
defendant, he failed to show up, and we wouldn®"t want him
to be excluded from any judgment if the Court is so
inclined to enter one.

So thank you, Judge.

THE COURT: All right. So I"m going to ask you
to take up the laboring oar to prepare the final judgment,
send it to me in Word format. 1"m going to dictate some
thoughts and findings, and if you need the transcript, you
can get it.

So I1"ve been a lawyer for 36 years, tried cases
for ten years as a prosecutor where my burden of proof was
beyond a reasonable doubt in cases where the defendant
went out of their way to alter, destroy, or conceal
evidence, and 1 was still able to prove the case beyond a

reasonable doubt even when there®s evidence that"s missing
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or destroyed. In a civil case where the burden of proof
is a preponderance of the evidence, of course, that®s a
little bit easier.

But my thoughts are that, you know, in an ideal
lawsuit in a perfect world, notwithstanding the fact that
we have an adversarial system, there®s a certain level of
cooperation among counsel, members of a learned
profession. They get along, they can produce discovery
without judicial intervention, they can produce discovery
without court orders. It is not -- it"s not that hard
actually to do that.

And when you have a case where there®s not a
level of cooperation producing discovery and on top of
that noncompliance with not one but multiple court orders,
you get iInto this situation. Where -- if you have a case
where there"s cooperation, compliance with court orders,
and you get to trial, you can be fairly confident that the
results are based on a fully developed set of facts and
circumstances that have been tested through an adversarial
process.

So it"s not the most optimal or desirable thing
to have a case like this where a default®"s been entered
and that testing isn"t fully developed, and that"s why
courts, appellate courts, say that that should be a last

resort and that there should be a pretty compelling
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1 circumstance to do that.

2 But this is -- | guess this case illustrates the
3 perils of noncompliance with court orders, and I won"t

4 rehash it. But it"s not just me. 1It"s not me, Oh, I™"m

5 upset because someone disobeyed my orders. Judge Metzger,
6 I think, entered no fewer than three orders saying do this
7 or else, do this or else, with the grim specter of

8 sanctions and pleadings being struck and defaults being

9 entered.

10 She rotated out of the assignment. |1 came into
11 the assignment. 1"m entering orders, do this, do this,

12 culminating in that hearing where -- he"s my friend for 20
13 years, 1"m begging him, please.

14 So a default was entered and all the well-pled

15 allegations in the complaint, 75 paragraphs, are deemed

16 admitted.

17 But it"s not just noncompliance with those

18 orders. There was an order entered on February 8th, 2023,
19 again it"s one of my orders, clearly unequivocal order,
20 experts must be disclosed 30 days prior to docket
21 sounding. And docket sounding is set for April 14th, and
22 you disclosed Mr. Ferraro on March 13th, 31 days prior to
23 docket sounding. Pushing up against the edge, still in
24 compliance.
25 The defense in contrast, after not complying with
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1 discovery orders, attempts to designate Mr. Mulderrig as
2 an expert witness, and that was filed on June 7th, 2023,

3 not 30 days prior to the April 14th docket sounding, but
4 54 days after docket sounding.

5 And, again, iIn over 20 years as a judge, this is
6 the first time -- I1°m sure it"s the last time 1"11 ever

7 see, and maybe we"ll all ever see a written expert report
8 being pulled out during the course of the trial; so |

9 don"t have expert testimony on the other side.

10 So that"s the hand we"re all dealt: Default on
11 the issue of liability, no defense expert on the issue of
12 damages, one expert report. And so | might personally

13 feel sorry for Mr. Mulderrig that he"s in this situation,
14 although i1t is wholly of his own creation, but, you know,
15 I took an oath to uphold the law.

16 You"ve heard me cite Justice Cardozo before on

17 The Nature and Process of the Law, which was published

18 over a hundred years ago, that a judge, while he"s free,
19 is not wholly free. He"s not to innovate at his pleasure,
20 he®"s not a knight-errant roaming at will in pursuit of his
21 own ideal of beauty or goodness. He is to draw his
22 inspiration from consecrated principles. He"s not to
23 yield to spasmodic sentiment or vague, unregulated
24 benevolence. Exercise discretion informed by tradition,
25 methodized by analogy, disciplined by system.
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I have to follow the law, and so the law in this
case iIs that | have expert testimony from Frank Ferraro,
who 1°ve known for -- he"s testified in front of me a half
dozen times in nonjury civil trial cases, family law
cases. He"s a pretty well-known commodity and a certified
public accountant certified in financial forensics,
business valuations. That"s what he does. That"s what he
does for a living.

And so 1"ve -- actually think back to a -- when 1
was First on the bench they put me in the family law
division iIn Martin County, and 1 had one of those cases
where there was a business valuation and | had -- it may
have been Frank Ferraro, but it was a well-regarded CPA on
one side and another well-regarded forensic CPA expert
witness on the other side, they were timely disclosed,
they did their reports in a timely fashion.

We get to trial, and these very accomplished CPA
forensic accountants testify as to the valuation of the
husband®s business using presumably the same -- their
standard accepted accounting principles and practices, and
the husband®s expert said the business -- using my expert
opinion, using these very, you know, accepted accounting
principles and practices, the value of the business is
200,000.

Wife"s CPA gets up, testifies the value of the

Indian River Court Reporting LLC - 772.564.6761

Electronically signed by Karen J. Perkins (401-119-902-9821) fbab616f-f0a0-40f9-bdf8-422cfedb634a





info@ircourtreporting.com

© 0 N o o b~ W N PP

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 181
business is 400,000.

I think to myself, Well, that"s easy, I1"1l just
value 1t at 300,000 because that"s the middle, and the
attorneys pointed my attention to Spillert vs. Spillert,
564 So. 2nd 1146, First DCA, 1990, which has been cited in
Blossman vs. Blossman, 92 So. 3rd 878, First DCA, 2012,
that 1 can"t simply split the difference, as much as I
might want to, as much as that may seem fair, there®s no
competent substantial evidence for that $300,000 figure.

I have an accountant with a $200,000 figure and
an accountant with a $400,000 figure. 1 have to pick
unless there"s a really compelling reason | can articulate
on the record to say | know more than Frank Ferraro so I™"m
going to come up with my own figure, and 1"m not
comfortable doing that.

So I find Mr. Ferraro®s report and figures to be
competent, credible, reliable every which way to Sunday.

And you said, Well, consider the 2000 figures
rather than 2018 figures. Mr. Ferraro was asked, Why
didn"t you do the job of a forensic accountant? 1 did do
the job of a forensic accountant. That"s what we do for
our living, we -- and the fact that documents weren"t
provided, and that"s the crux of this case, documents were
not produced and numbers were ameliorated to lower

numbers, and this is what forensic accountants deal with
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1 all the time, missing or depleted or destroyed records, so
2 we have to make reasonable assumptions based upon our

3 experience and expertise as forensic accountants, and he
4 said that his assumptions were reasonable based upon his
5 training and experience to come up with the valuation of
6 the business.

7 Keep going on tips. He said, you know, tips is
8 maybe a misnomer. It"s a -- and statutory employees, a

9 tax term, but this was a seller®s discretionary iIncome or
10 shareholder distributions.

11 The valuation of the business, $127,000, was

12 based upon his evaluation of comp sales as well as

13 price-to-income ratio and seller®s-discretionary-earnings
14 ratio, and that he came up with a figure of 127,000. He
15 said somewhere it"s 150,000, but he took the more

16 conservative figure based upon those considerations.

17 He used 2018 as his base year because it was the
18 best records that were provided. 2019 was a higher year,
19 2020, "21 the records were incomplete. He used 2018 as a
20 base year, and had he used 2019, it would have been a
21 higher amount and he extrapolated on partial, incomplete
22 records, but that the 2018 were the one that he had the
23 greatest confidence in and actually resulted in a more
24 conservative finding.
25 As far as Mr. Ferraro, again, he"s a certified
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public accountant. Accountants, like lawyers, have a CPA
code of conduct regarding objectivity and integrity, and
he i1s hired by a party, but that doesn"t relieve you from
your ethical obligations as a certified public accountant
and forensic accountant to provide objective and
independent evaluations consistent with your obligation to
the public and integrity.

Mr. Mulderrig seems a very smart guy, seems like
a decent guy, but he was not identified as an expert. He
prepares tax returns and things like that, but I don"t
know that he has -- he"s certainly not a certified
financial forensics and accredited in business valuations.

Moreover, we instruct jurors in weighing
credibility, one of the factors, and perhaps one of the
most important factors, is does the witness have some
interest in how a case should be decided, so even if it"s
an implicit bias or motive to fabricate, a party actually
has more of an interest in the outcome of the case, and
that can affect the weight or credibility that a Court
might give to a party"s testimony.

And, again, those cases where you split the
difference, it was two expert witnesses competing. Here I
only have one expert witness. And | find again
Mr. Ferraro to be -- his report to be reliable and his

figures to be accurate.
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1 So if you could prepare an order to that effect,
2 circulate it, and 1°1l1 take a look at 1t. 1 may tweak it
3 or add some things to it. But that"s my ruling. Okay?

4 MR. VOCELLE: And the judicial dissolutions, Your
5 Honor?

6 THE COURT: Include that In -- so this is just my
7 findings on the issue of damages, but in terms of the

8 default that was entered on the complaint, you include

9 that in the final judgment. Okay.

10 MR. VOCELLE: Yes, Your Honor.

11 And Mr. Ferraro®"s fees, Your Honor?

12 THE COURT: Yes.

13 Say 15 days enough time?

14 MR. VOCELLE: Sure. 1 can run that by

15 Mr. Crickenberger.

16 THE COURT: Yes. Okay.

17 MR. VOCELLE: 1"11 ask our court reporter to type
18 up the Judge®s findings for me.

19 THE COURT: Thank you, folks.
20 MR. CRICKENBERGER: Thank you, Judge.
21 MR. VOCELLE: Thank you, Judge.
22 (Trial was concluded at 4:15 p.m.)
23
24
25
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